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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ASSIGNMENT. 


$40. Fime.—/Jurisdiction—Right of Action by Assignee in 
Case of Subrogation in Federal Court.--The insured, a citizen 
of Missouri, sustained a loss through the alleged wrongful acts 
of arailroad. The insurance company paid the loss and took an 
assignment of the claim against the railroad. Held, that the as- 
signor, having no right asa citizen of the State to sue in the 
Federal Court, the assignee could not acquire the right by virtue 
of its foreign citizenship, since the cause of action is not under 
the Missouri statute assignable so as to allow suit by the assignee 
in its own name. 

Swift vs. Tyson, 16 Tet.,1; Goodman vs. Simonds, 20 How., 343 ; 74 
Mo., 52; 13 Wall., 367 ; 104 U. S. Rep., 209. 

Northern Ins, Co, vs. San Francisco R. R. Co. 

Rep’d Jour’l, p. 304. U. 8.0. C., Mo. 


CONTRIBUTION. 


$41. Fime—Liability for Expenses of Suit Under a Mutual 
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Agreement to Resist a Claim.—Effect of Insolvency.—Certain in- 
surance companies entered into a written agreement that they 
would mutually bear the expenses of resisting a claim, pro rata 
according to the respective sums insured and empowering a com- 
mittee to act in their joint interest. Subsequently one of the 
counsel employed obtained judgment against one of the compa- 
nies for services employed without its objecting thereto. Mean- 
while, several of the companies had become insolvent. Held, 
that the agreement was to be interpreted as binding the solvent 
insurers pro rata. Held, that the act of the plaintiff company in 
voluntarily suffering judgment against itself was no valid objec- 
tion to its right to contribution. The others had notice and 
should have interposed or objected before judgment was obtained. 
Held, that the plaintiff did not assume the risk of insolvency in 
paying the judgment, but only of the claim being just. Held, 
that the defendant, being the only solvent co-insurer, must bear its 
pro rata of the expenses devolving on those which had become 
insolvent. 


Security Ins. Co. vs. St. Paul F. & M. Ins. Co. 


Rep’d Jour’l, p. 257. Conn, 8. C. 
EVIDENCE. 


§ 42. Lire.— Knowledge of Medical Attendant, how far Priv- 
ileged.— Construction of Statute-—The Missouri statute which 
forbids a physician from testifying “ concerning any information 
acquired by him from any patient while attending him in a pro- 
fessional character, and which information was necessary to en- 
able him to prescribe for such patient as a physician, or to do 
any act for him as a surgeon,” is not limited to information ac- 
quired orally from the patient. It includes all information ac- 
quired while acting in his capacity as a physician,whether through 
communication from the patient or his own observation. 

Johnson vs. Johnson, 4 Paige, 460; Hanford vs. Hanford, 4 Edw. Cb., 
468 ; People vs. Stout, 3 Parker Cr. R., 670; 45 N. Y., 125; 5 How., 1 
Edginton vs. Mutual Life Ins. Co., 13 How., 543 ; Gratton vs. Mutual Life 
Ins. Co., 24 How., 43 ; Briggs vs. Briggs, 20 Mich., 34. 

Gartside vs. Conn. Mutual Life Ins. Co. 

Rep’d Jour’), p. 264. 
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INSURABLE INTEREST 


$43. Fme—Of Mortgagor After Void Foreclosure Sale.— 
Where an order confirming a sale, made under a decree of fore- 
closure, to a mortgagee who is a party, is at the same term vacated 
and the sale set aside for want of notice as required by statute, 
the insurable interest of the mortgagor in possession is the same 
in the property as if such sale and confirmation had not been 
made, 

McBain vs. McBain, 15 Ohio St., 337; Hubbell vs. Broadwell, 8 Ohio, 
120; Case of Mt. Vernon M’f’g Co. vs. Summit Co. Mut. F. Ins. Co., 10 
Ohio St., 347, distinguished. 

Where a loss to property covered by insurance in favor of the 
mortgagor, occurs after such confirmation and before the order 
was vacated, and the sale was set aside, the insurable interest, 
which the mortgagor in possession had, was not divested by such 
unauthorized sale and confirmation. 


Richland Co. Mutual Ins. Co. vs. Sampson, 
Rep’d Jour'l, p. 283. Onro 8. C. 


JETTISON. 


$44. Marine.—Of Material in the Nature of Wreckage.— 
The spars, sails and yaids were carried away during a storm by 
the snapping of the masts and were pounding against the side of 
the vessel, placing her and her cargo in imminent peril until cut 
away. Held, that there were a voluntary jettison and the essential 
elements of a claim to general average. Held, that the jettisoned 
material was only “ wreck” in the sense of its displacement, that 
it was not useless or irrecoverably lost, but a thing of value for 
which the ship and cargo should contribute in general average. 

Barnard vs. Adams, 10 How., 305. 


Gibbous vs. Jessup & Moore Paper Co. 
Rep’d Jour’. p. 174. 


MORTGAGEE. 


$45. Fire.—Right of Recovery by one Authorized to Sue When 
Mortgagee to Whom Loss is Payable is not a Party.—Insur- 
ance on buildings and furniture was on account of B., payable 
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to C. C.,heldamortgage on the buildings. L. was authorized 
by B. to sue. Held, that C. not being a party, his rights could not 
be determined and there could be no recovery against the com- 
pany by L. on account of the buildings. But the furniture being 
insured for account of B., L. was entitled to recover to the extent 
of the loss on that. 


Lane vs. Sun Mutual Ins. Co. 
Rep’d Jour’l, p. 262, 


OTHER INSURANCE. 


$46. Firt.—Opinion in the Application not a Warranty.— 
The agent who applied for insurance showed a list of insurances 
on the property, stating he believed it was correct. Unknown to 
either party, there was other insurance not shown on the list, but 
which the company could readily have ascertained. The policy 
stipulated as a warranty that the facts stated in the application 
should be true, Held, that the minds of contracting parties must 
agree as to the subject-matter. 

Spurr vs. Benedict, 99 Mass., 463 ; Kyle vs. Kavanagh, 103 Mass., 356 ; 
Harvey vs, Harris, 112 Mass., 32; Strickland vs. Turner, 7 Welsby, Hurl- 
stone and Gordon, 208. 

Held, that the minds of the parties had met as to the character 
of the subject of insurance, though they were mistaken as to one 
of its attributes, and the fact that the insurance might have been 
effected on the strength of the mistake would not invalidate the 
contract. Held, that the representation of an honest, though 
mistaken, opinion was no breach of the warranty. 

Nat. Bank vs. Ins. Co., 5 Otto, 773; Wood vs. Fireman’s Fire Ins. Co., 
126 Mass., 316. Daniels vs. Hudson River Ins. Co., 12 Cush., 416-425. 
Distinguishing Wilson vs. Queen Ins. Co., 5 Fed. Rep., 674. 

Bridgewater Iron Oo. vs. Enterprise Ins. Co. 

Rep’d Jour’l, p. 301. Mass, 8. J.C. 


PRACTICE. 


$47. Marine.—Power of United States Supreme Court to 
Review Finding of Facts.—-The United States Supreme Court 
cannot correct the finding of facts below in a special verdict by 
inquiring into the evidence, but is restricted to ascertaining 
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whether the facts found support the conclusions of law ; such 
conclusions must be supported by the actual facts found and not 
from inferences deducible from the evidence. 

United States vs. Pugh, 99 U.S., 265; Best Law of Ev., 2314, 323, 4 
Eng. Ed.; Abbotsford, 98 U. S., 440; (The Benefactor, 102 U. S., 214; 
The Adriatic, 105 U. S., 730; The Annie Lindsley. 104 U. S., 185 ; The 
Francis Wright, 105 U. S., 381) ; Barnes vs. Williams, 11 Wheat., 415 ; 
Hodges vs. Easton ; Prentice vs. Zane’s Adm’r, 8 How., 470, and Norris vs. 
Jackson, 9 Wall., 125. 

Sun Mutual Ins. Co. vs. Ocean Ins. Co. 

Rep’a — ur’l, p. 194. 


PROOFS OF LOSS. 


§48. Fime—What are in Time—Waiver of Strict Com- 
pliance.—Adjustment as a  Waiver.—Evidence.—Pleading.—A 
clause in a policy of fire insurance requiring the insured in case 
of loss to furnish proofs thereof to the company as soon as pos- 
sible after the fire, will be construed to mean that the insured 
must furnish said proofs within a reasonable time after the fire. 

Home Ins. Co. vs. Davis, Pa. S. C. 

Where in such cases the insured furnishes said proofs within 
thirty days from the date of the fire, the delay will not be held so 
unreasonable as to preclude the submission to the jury of the 
question whether or not the terms of the policy have been com- 
plied with. Where a fire insurance company propose to defend 
themselves from liability for a loss occurring under a policy is- 
sued by them on the ground of the breach of a collateral condi- 
tion contained in the policy, said breach must be promptly taken 
advantage of—nothing else must be alleged as a reason for non- 
payment, and especially must not the insured be led astray by 
propositions of settlement on grounds other than that of the al- 
leged breach of the condition. It is the duty of a fire insurance 
company, when proofs of loss are furnished to them in due time, 
to notify the insured of any formal defects which may be discov- 
ered therein and to have them corrected. 

Beatty vs. Ins. Co., 16 P. F. Smith, 9. 

A policy of fire insurance contained a clause requiring the in- 
sured to furnish, in case of loss, a statement to the company of 
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all the other insurances on the property, together with copies of 
the written parts of the policies, which statement was to be sworn 
to before the justice of the peace living nearest to the place 
where the property ‘was situate. A loss having occurred under 
the policy, the insured forwarded to the company, together with 
proofs of loss, a statement containing the names of the various 
other companies in which the property was insured, the numbers 
of the policies, the amount of each one, and an averment that 
the written parts of said policies were substantially the same as 
that of the company’s own policy. Said statement was sworn 
to before a notary living where insured resided, some five or six 
miles from place of loss, ard not before the justice of the peace 
living nearest to said place. A meeting of agents of the various 
companies who had issued policies on the property was after- 
wards convened, by whom the loss was adjusted. A copy of said 
adjustment was afterwards, at the request of an agent of the 
particular company in question, furnished to him. The insured 
afterwards drew a draft on said company for the amount of his 
policy, which, however, was not accepted, the secretary stating 
the loss was not yet due, and that there was some hitch in the 
adjustment. The insured afterwards drew a second similar draft, 
acceptance of which was for the same reason refused, the secre- 
tary offering, however, to compromise the claim on the same basis 
as that for which several other companies had compromised. 
Insured accepted this proposition, and subsequently blank proofs 
of loss were furnished to him, with a request that he would send 
corrected proofs, the same as those furnished to other companies. 
He subsequently demanded payment of the amount for which 
he had compromised, but was refused on the ground that his 
statement of insurances had not been such as was required by 
the terms of the policy. In an action subsequently brought by 
him against the company to recover the amount of the policy : 
Held, that there was sufficient evidence to warrant the court in 
submitting to the jury the question whether the company defend- 
ant had not by its action waived a literal compliance with the 
terms of the policy. 

Lycoming Mut. Ins. Co. vs. Schollenberger, 8 Wr., 259; Inland Ins. Co. 
vs. Stauffer, 9 Ca., 397; Home Ins. Co. vs. Davis, supra. 


Semble, that the insured had substantially complied with the 
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requirements of the policy in regard to furnishing a statement of 
other insurances, and that the court would have so held had they 
been called upon so todo. While it is true, according to the 
strict rules of pleading, that if an allegation be made in the de- 
claration which, though immaterial in the pleadings, may be ma- 
terial on the trial, it must be proved as laid, yet this principle 
will not in our practice be very strictly applied. Although, there- 
fore, the declaration in the case above stated averred a waiver of 
the conditions of the policy ina manner different from that which 
the plaintiff offered to prove on the trial. Held, that this cir- 
cumstance constituted no obstacle to the -admission of said of- 
fer of evidence. 

Repsher vs. Shane, 3 Yates, 575; Grubb vs. The Mahoning Nav. Co., 2 
Har., 302 ; Emerick vs. Kroh, id., 315 ; and Filson vs. Dunbar, 2 Ca., 475. 

Ben Franklin Fire Ins. Oo. vs. Flynn & Hamm. 

Rep’d Jour'l, p. 216. Pa. 8. 6. ~ 


REINSURANCE. 


§ 49. Marine.—ZIn Case of two Charters where only one was 
Disclosed to the Reinsurer.—Material Concealment.—The 8. Mar- 
ine Company issued to the O. Marine Company an open policy 
in the usual form, intended, however, to cover by reinsurance 
certain risks assumed by the latter, it being agreed that no risk 
should be taken by the 8S. unless the O. covered one half the 
amount taken by the S. Subsequently it was agreed that the S. 
should take such other risks as it might approve without in these 
cases requiring the O. to carry one half. A vessel was chartered 
from New York to San Francisco, and subsequently to another 
party from New York to San Francisco, thence to Peru and Rot- 
terdam, it being intended that her employment under the second 
charter should begin after the termination of her voyage to San 
Francisco under the first. T., a part owner, effected insurance 
inthe O. Company on his interest in the ship and charter from 
New York to Peru. Subsequently M., another part owner and 
master, insured the ship and charter in the same company for the 
voyage to San Francisco, Peru and Rotterdam. Reinsurances 
were effected by the O. Company in the 8. Company on these 
risks to San Francisco, and thence to Peru, but no mention was 
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made of the second charter to Rotterdam, and no intimation of 
it beyond correspondence regarding the voyage to Peru, and rates 
which should be charged. Held, that a finding of facts substan- 
tially as above would not justify a conclusion of law that the 
policy of the S. Company covered the second charter. Held, that 
payment without objection of the insurances from New York to 
San Francisco and Peru by the 8. Company did not show the 
latter to be aware of the existence of two contemporaneous 
charters. Held, that knowledge of the two charters, while freight 
could only be earned on one during its pendency, was a material 
fact which should have been communicated. 

N. Y.*Bowery Fire Ins. Co. vs. New York Fire Ins. Co., 17 Wend., 359- 
367. Duer (Lect. 13 p. 1, 313; 2 Ins., 398; Ely vs. Hallett, 2 Caines, 57 ; 
Moses vs. Delaware Ins. Co., 1 Wash., C. C. R., 385. 

Sun Mutual Ins. Co. vs. Ocean Ins. Co. 


REPLACEMENT. 


$50. Fire—A Waiver of the Arbitration Clause.—Evidence 
of Experts.—The policy provided that no suit for loss or damage 
should be sustainable until after an arbitration and award. The 
company elected to replace, but the repairs were not satisfactory, 
and proofs of loss were served and a suit instituted by the in- 
sured. Offers of the company to arbitrate were refused. Held, 
that the election to rebuild was a waiver of the arbitration clause, 
and the refusal of the insured to arbitrate was no bar to the 
action. 
Morrell vs. Irving F. Ins. Co., 33 N. Y., 429; Beals vs. Home Ins. Co., 
36 N. Y., 522 ; Heilman vs. Westchester Ins. Co., 75 N. Y., 9. 
Held, that evidence by experts as to the general cost of placing 
the building in its former condition, was admissible. 
Wynkoop vs. Niagara Fire Ins. Co. 
Rep’d Jour’l, p. 253. 


RISK. 


§51. Accipent.—Walking on Track an Obvious Danger.— 
Walking upon a railroad track unnecessarily is an “ exposure to 
obvious and unnecessary danger,” within the meaning of an ac- 
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cident policy, which in case of death from the locomotive forfeits 
the policy. 

Wills vs. Lynn & Boston Railroad, 129 Mass., 352 ; Johnson vs. Boston 
& Maine Railroad, 125 Mass., 75; Allyn vs. Boston & Albany Railroad, 105 
Mass., 77 ; Cornell vs. New York Central Railroad, 75 N. Y., 330; 70 N. Y., 
119; 64 N. Y., 585; Baxter vs. Troy & Boston Railroad, 41 N. Y., 502 ; 
McCarty vs. Delaware & Hudson Canal, 17 Hun, 74. 

It cannot be claimed that the coming on him of the engine 
without proper warning was the intervention of a new agency as 
the cause of death, the language and meaning of the policy can- 
not be so frittered away. 

Insurance Co. vs. Tweed, 7 Wall., 52; Milwaukee etc. Railway vs. Kel- 
loge, 94 U. S., 475; Scheffer vs. Railroad Co., 105 U. S., 252 ; White vs. 
Lang, 128 Mass., 598 ; McGrath vs. Merwin, 112 Mass., 469 ; Norton vs. 
Eastern Railroad, 118 Mass., 369 ; McDonald vs. Snelling, 14 Allen, 296; 
Chuff vs. Mutual Benefit Ins. Co., 18 Allen, 308, 319; S. C., 99 Mass., 329 ; 
Harper vs. Phoenix Ins. Co., 19 Mo., 506. 

Tuttle vs. Travelers’ Ins. Co , 

Rep’d Jour’l, p. 186. Mass, 8. J. C. 


TAXATION. 


$52. Fire—Reciprical Laws Not Unconstitutional—The 
statutes of Illinois prescribed a general rate of fees and taxes 
for companies of other States, and in a different section provided 
that in case a higher rate is imposed on Illinois companies by any 
other State, the companies belonging in such State shall then be 
likewise charged such higher rate in Illinois. Held, that the en- 
actment of such a reciprocal law was not a delegation of its 
functions by the Illinois Legislature to that of another State, but 
merely the prescribing of a contingency in case of which its own 
law should become operative. 

Clark & Murrell vs. Port of Mobile, 10 Ins. Law Journal, 357, excepted 
to. Alcorn vs, Hamer, 38 Miss., 652; Locke’s Appeal, 72 Pa. St., 498 ; 
The People vs. Reynolds, 5 Gilm., 1; The People ex rel. vs. Salomon, 51 
Ill., 37; Guild vs. Chicago, 82 id., 472; Erlinger vs. Boneau, 51 id., 94. 


Heid, that all foreign companies are not necessarily to be re- 
garded as belonging to one class, under a provision of the Illinois 
Constitution which requires uniformity in taxation for companies 
of the same class. In the absence of a constitutional classifica- 
tion, the power to classify rests with the Legislature, and the 
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companies of States passing reciprocal laws are by the above en- 
actment made a distinct class. Held, that the reciprocal statute 
of Illinois is not unconstitutional. 

Home Ins. Co. vs. Swigert. 

Rep'd Jour’l, p. 271. Itt. 8. C. 


§53.  Fire.—ZLnability of Reinsurance Reserve Under the 
Ohio Statute.—Right of Cancellation not a Debt.—False State- 
ments.—The plaintiff fire insurance.company, made return of its 
property subject to taxation, by listing among its property its 
“credits,” being the amount and value of “all its legal claims 
and demands, etc.,” and from tais amount its indebtedness was 
deducted, including its “reinsurance ” reserve, equal to fifty per 
cent of the premiums on unexpired policies. Held, that this re- 
insurance is not set apart or appropriated by law to any particu- 
lar purpose, but remains a part of the general assets for general 
uses except payment of dividends. Held, that all properties so 
held, are subject to taxation under the Ohio Statute. Held, that 
the reinsurance is not a fixed liability, and therefore not a legal 
debt. The liability of the company extends to its whole assets 
and is not a debt until the loss has occurred. Held, that the ob- 
ligation to cancel the policy and return the unearned premium 
is not a legal debt until request to cancel has been made. Held, 
that a policy issued upon a paid-up premium before condition 
broken does not constitute a contract for service which can be 
construed as creating a credit on the part of the assured or a 
debt on the part of the insurer. Held, that the returns so made 
were an error to be corrected by the auditor by charging the 
amount of taxes upon the credits without a deduction of the re- 
insurance, but they were not false statements within the meaning 
of the law. 

Amazon Ins. Co. vs. Cappelar. 


Rep’d Jour’l, p. 165. 


TITLE. 


§54. Lire.—7Zo Policy Vests’ in the Beneficiary —G. pro- 
cured a policy on his life, payable to his daughter, her assigns 
and legal representatives. The contract was in form between the 
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company and the daughter in consideration of premiums to be 
paid by her. G. paid the premiums, and retained and controlled 
the policy. Held, that the title was vested in the daughter, and 
upon her death during the life of G., her representative was en- 
titled to its possession. 

Eadie vs. Simmons, 26 N. Y., 9 ; Knickerbocker Ins. Co. vs. Weitz, 99 
Mass., 157 ; Swan vs. Snow, 11 Allen, 224; N. A. Life Ins. Co. vs. Wilson, 
111 Mass., 542 ; Continental Life Ins. Co. vs. Palmer, 42 Conn., 60; Hut- 
son, Adm’r, vs. Merrifield, Adm’r, 51 Ind., 24. 

Glanz vs. Gloeckler. 


tep’d Jour’, p. 297. 


$55.  Fire.— Representations as to in Face of Special In- 


quiries are Warranties.—The insurance was on household furni- 
ture in the second story. The insured represented in his appli- 
cation in response to special inquiries, that the store below was 
occupied by himself and brother, who owned the stock. The 
store was in reality occupied, and the stock was owned by an- 


other party, and the insured was only a clerk. Held, that the in- 
quiries and answer were tantamount to an agreement that the 
matter inquired about was material. 

May on Ins., 2d ed., 3 185. 

Held, that these false representations in the face of special 
inquiries by the insurer avoided the policy. 

Mullin vs. Vermont Mutual Ins. Co. 

Rep’d Jour’, p. 147. vr.8.C, 


§ 56. Fire.—Subsequent Sale of Land, Reserving the Insured 
Buildings.—The land on which the insured building stood was 
sold subsequent to effecting the insurance, reserving the buildings 
if removed within a specified time, otherwise to become the prop- 
erty of the purchaser. Held, that the sale without notice to the 
company was nota violation of the stipulation in the policy, 
“Tf the interest of the assured in the property be any other than 
the entire, unconditional and sole ownership of the property, for 
the use and benefit of the assured, or if the building insured 
stands on leased ground, it must be so represented to the com- 
pany, and so expressed in the written part of this policy, other- 
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wise the policy shall be void. * * * If the property be sold 

or transferred, or any change takes place in title or possession, 

whether by legal process or judicial decree, or voluntary trans- 

fer or conveyance, * * * * orif the interest of the assured in 

the property, whether as owner, trustee, consignee, factor, agent, 

mortgagee, lessee or otherwise, be not truly stated in this policy, 
* * * this policy shall be void.” 

Hope Ins.Co. vs. Brolasky, 35 Pa., 282; Forone vs. Springfield F. & M. Ins. 
Co., 122 Mass., 191 ; Ins. Co. vs. Haven, 95 U. S., 242 ; Taylor’s L. & T. L., 
¢25; Russell vs. Irwin, 38 Ala., 44; Dakin vs. Allen, 8 Cush., 43 ; Rich vs. 
Zeilsdorf, 22 Wis., 544; Holton vs. Goodrich, 35 Vt., 19 ; Perkins vs. Stock- 
well, 1381 Mass., 529 ; Sanborn vs. Hoyt, 24 Me., 118. 

Washington Milis Emery Manufacturing Co. vs. Commercial F’. Ins. Co. 

Rep'd Jour’'l, p. 181. U. 8. C. C., Mass, 


~ 


VALUATION 


$57. Fire.—Of a Building to be Removed.—The value of a 
building where the owner has agreed to remove it from the land 
under penalty of its forfeiture, is its actual value at the time of 
the fire, and not its relative value for the purpose of removal. 

Laurent vs Chatham F Ins. Co., Hall 41. 

Wushingion Mills Emery Mavfacturing Co. vs Commercial F. Ins. Co. 


—§ 56, 
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COURT OF APPEALS OF NEW YORK:' 


HENRY WYNKOOP, Respondent 


US. 


NIAGARA FIRE INS. CO., a 


The policy provided that no suit for loss or damage should be sustainable until 
after an arbitration and award. 


The company elected to replace, but the repairs were not satisfactory, and 
proofs of loss were served and a suit instituted by the insured. Offers of 
the company to arbitrate were refused. 


Held, that the election to rebuild was a waiver of the arbitration clause, and 
the refusal of the insured to arbitrate was no bar to the action, 


Held, that evidence by experts as to the general cost, of placing the building in 
its former condition, were adinissible. 
Judgment affirmed. 


Ruaer, C. J. 
The defendant upon the trial in various forms raised the question 


* Decision rendered March 6, 1883, 
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whether there could be a recovery in the action after the refusal of 
the plaintiff's testator to arbitrate the claim for damages arising 
under the policy of insurance, upon which it was brought. The 
plaintiffs sued upon a policy of insurance against loss by fire, and 
lightning to the house of plaintiff's testator. The policy contained 
the following provisions: “In case differences shall arise touching 
any loss or damage, after proof thereof has been received in due 
form, the matter shall, at the written request of either party be sub- 
mitted to impartial arbitrators.” 

“It shall be optional with the company to repair, rebuild, or 
replace the property with other of like kind and quality 
within a reasonable time.” “It is furthermore expressly provided 
and agreed that no suit or action against this company for the recov- 
ery of any claim by virtue of this policy shall be sustainable in any 
court of law or chancery, until after an award shall have been ob- 
tained, fixing the amount of such claim in the manner above pro- 
vided.” The evidence showed that the house of the insured was 
struck by lightning on the 3d day of June, 1876, and tended to show 
that it was seriously injured. The defendant soon thereafter under 
the option clause of the policy elected to repair the injury and restore 
the house to its former condition. A carpenter was employed by it 
to make the repairs, and after about one day’s labor, the defendant 
informed the insured that it had completed the restoration. Some 
time afterwards, a mason was also employed to do work on the house, 
and the insured was again informed that the repairs were finished. 
The insured always claimed that the repairs were insufficient, but 
declined to point out wherein the insufficiency consisted. After such 
attempted repairs were declared finished, and about the 26th day of 
August, 1875, the plaintiff's intestate, duly made out, and served 
proof of loss upon the defendant. 

This action was commenced in November thereafter, and tried in 
May, 1881. It appeared in evidence that the defendant’s agent, at 
some time after the injury occurred orally requested the insured to 
arbitrate the question of damage, which he declined to do. The ex- 
act time when this offer was made does not appear, but it seems fair- 
ly inferable from the evidence that it was after the defendant elected 
to repair. It also appears that twice after this action was commenced 
the defendant offered in writing to arbitrate the question of damage 
with the plaintiff, or his testator, which offers were respectively de- 
clined. We do not think that any of the exceptions taken by the 
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defendant to the rulings of the court below in declining to hold that 
the refusal of the insured to arbitrate was a defense to this action, 
were well taken. The insurers had the right to determine the man- 
ner in which they would perform their contract, and this right did not 
depend upon the assent of the insured ; neither his assent or dissent 
could affect the power of the defendant under the contract. The 
rights of the parties rested altogether in contract, and the defendant 
assumed the responsibility of performing it according to its terms, 
subject to the right of the insured, to damages for any breach of 
performance. The defendant in case of liability arising against it 
upon their contract had an option as to the manner in which it would 
discharge such liability. One mode looked to the compensation of 
the insured by the payment of damages for his loss, and the other to 
the restoration of the subject of insurance to its former condition. 
It could not have been contemplated by the parties that both methods 
of performance were to be pursued. The selection by the defendant 
of one of these alternatives, necessarily constituted an abandonment 
of the other. The election of the privilege of restoration involved 
the rejection not only of the right to discharge its liability by the 
payment of damages to the insured, but, also of those provisions of 
the contract having reference to that method of performance. From 
the time of such election the contract between the parties became 
an undertaking on the part of the defendants to build or repair the 
subject insured, and to restore it to its former condition, and the 
measure of damages for a breach of the substituted contract did not 
necessarily depend upon the amount of damage inflicted upon the 
house by the peril insured against. These views have frequently 
been expressed by this court. In Morrell vs. Irving Fire Ins. Co. 
(33 N. Y., 429), the company had availed itself of its option to re- 
store the premises injured. Denio, J. said: “The contract then be- 
cume one for rebuilding, and the obligation which looked to the 
payment of money became obsolete and inapplicable, and the case 
then became the same which it would have been if the contract had 
obliged the defendant simply to rebuild in case of loss.” To similar 
effect are the cases of Beals vs. The Home Ins. Co. (36 N. Y., 522); 
Heilmann vs. Westchester Ins. Co. (75 N. Y., 9). Without con- 
sidering the effect of the non-compliance by the defendant with 
the terms of the contract requiring a written request to arbitrate 
before suit brought, or the service of written requests after 
suit brought, it is sufficient to say that these provisions of 
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the contract were rendered inoperative by the election of the defend- 
ant to adopt the alternative method of performance provided by 
that instrument. We can see no ground of objection to the method 
adopted by the plaintiff of proving his damages arising under the 
contract sued upon. /No objection is raised to the competency of 
expert evidence for this purpose, and the only grounds of objection 
stated are that the injuries were too general and not the proper 
measure of damage. The various questions objected to called for 
estimates by experts upon the value of the different kinds of work, 
and materials required to put the building injured in as good a con- 
dition as it was before its injury by lightning. We think the ques- 
tions objected to were based upon the correct rule of damages, and 
were proper inform. See cases above cited. The judgment should 
be affirmed. 
All concur. 
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SUPREME COURT OF CONNECTICUT. 


JuNE Term, 1882. 


SECURITY INSURANCE COMPANY 
us. 


ST. PAUL F. & M. INS. CO.* 


Certain insurance companies entered into a written agreement that they would 
mutually bear the expenses of resisting a claim, pro rata according to the 
respective sums insured and empowering a committee to act in their joint 
interest. Subsequently one of the counsel employed obtained judgment 
against one of the companies for services rendered without its objecting 
thereto. Meanwhile, several of the companies had become insolvent. 

Held, that the agreement was to be interpreted as binding the solvent insurers 
pro rata. 

Held, that the act of the plaintiff company in voluntarily suffering judgment 
against itself was no valid objection to its right to contribution. The oth- 
ers had notice and should have interposed or objected before judgment was 
obtained. 

Held, that the plaintiff did not assume the risk of insolvency in paying the 
judgment, but only of the claim being just. 

Held, that the defendant, being the only solvent co-insurer, must bear its pro 
rata of the expenses devolving on those which had become insolvent. 


J. W. Atuina, for Plaintiff. 
W. B. Sropparp, for Defendant. 


Parver, J. 

Complaint by the Security Insurance Company of New Haven, 

asking for a contribution from the St. Paul Fire and Marine Insur- 
ance Company of Minnesota. 

The plaintiff in effect alleges that the defendant and certain other 

corporations issuing policies of insurance against loss by fire, had 
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severally insured property belonging to Taylor, Randall & Co., of 
Boston ; that the property was destroyed ; that the insured com- 
menced suits in the State of Massachusetts against the Franklin In- 
surance Company of Indianapolis, and the Clay Insurance Company 
of Kentucky, upon policies issued by them respectively ; that there- 
upon several of the insurance corporations signed an agreement sub- 
stantially as follows, viz.: “The undersigned insurance companies 
having policies outstanding, issued to Taylor, Randall & Co., upon 
property on Central Wharf, Boston, upon which claims have been 
made against said companies, do, in consideration of one dollar, by 
each paid to the other, and divers other good and valuable consider- 
ations, mutually covenant and agree to and with each other, as fol- 
lows, that is to say, the said companies will unite in resisting the 
claim made upon said policies, and on each thereof, and in the de- 
fense of any and all suits and legal proceedings that have been, or 
may be instituted, against any of said companies upon any of said 
policies, and will, when and as required by the committee hereinafter 
mentioned, contribute to and pay the costs, fees and expenges of said 
suits and proceedings pro rata, that is to say, each company shall 
pay such proportion of said costs, fees and expenses as the amount 
insured by said company shall bear to the whole amount insured on 
said property, by all the companies subscribing to this agreement. 
The management of and conduct of said resistance to said claims and 
defense of said suits and proceedings shall be and is fully intrusted 
to, and devolved upon, a committee to be composed of W. H. Brazier, 
of the city of New York, Charles W. Sproat, of the city of Boston, 
James R. Lott, of the city of New York, and L. 8. Jordan, of the city 
of Boston ; which committee shall have full power and authority to 
employ counsel and attorneys to appear for said companies, and each 
thereof, and defend said suits and legal proceedings, and to employ 
other persons for other services relative thereto, and to assess upon 
and demand and receive from such companies, from time to time, as 
such committee shall deem proper, such sum or sums of money, for 
the compensation of such counsel and attorneys, and such other per- 
sons, and all other expenses of such defense of said suits as said com- 
mittee shall deem necessary and expedient. Such assessment upon 
and payment by each of said companies, to be pro rata as above 
mentioned. Each and every of said companies shall fully and faith- 
fully adhere to this agreement, and shall refrain from any act or pro- 
ceedings in reference to such claims or suit or the defense thereof 
that can or may in anywise defeat, obstruct or interfere with the acts 
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or proceedings of said committee relative thereto, and shall at all 
times furnish to said committee any and all papers, information and 
assistance in and about such management and conduct of such resist- 
ance and defense, as may be in the possession or power of said com- 
panies respectively, and as may be desired by said committee. In 
witness whereof, the said insurance companies have subscribed this 
agreement, the 24th day of April, eighteen hundred and seventy- 
four.” 

The plaintiff further in effect alleges that Edward:T. Woodward 
was duly employed under this egreement in behalf of the subscribers 
to assist in defending them against said suit ; that he rendered valu- 
able aid and they recovered judgment; that'‘subsequently Woodward 
recovered a judgment for his services against the plaintiff in the 
United States Cireuit Court for the First Circuit, sitting in Boston, 
said judgment with interest amounting to $5,444.08; that it paid the 
whole of it, together with the sum of $943 for expenses attendant 
upon Woodward’s suit; and that each of the defendants in this com- 
plaint had knowledge of the existence of that suit and claimed that 
his charge was unanswerable. 

The plaintiff also alleges that of the signers of the agreement the 
German Insurance Company, the Hibernian Mutual Fire Insurance 
Company, and the Globe Insurance Company, representing $10,000 
of the insurance, subsequent to the execution thereof, failed, and are 
now without assets ; and that the Oswego and Onondaga Insurance 
Company has been dissolved under the laws of the State of New 
York, the State of its creation and location, and is not now subject to 
a suit either at law or equity in this jurisdiction ; that it has required 
all the other signers, including the defendant, to make proper con- 
tribution to it by way of reimbursement ; that some of them have 
done so; that of the sum of $5,444.08, the principal sum of $2,250.52, 
and of the sum of $943, the principal sum of $400, remains unpaid to 
it ; that the plaintiff and defendant are the only solvent signers of 
the agreement within the jurisdiction of this court ; that the defend- 
ant has refused to make any contribution; and it asks by way of 
equitable relief that the defendant be compelled to pay to it one half 
of the aforesaid principal sums remaining unpaid. The defendant 
demurs, in effect for the reason that the complaint shows that the 
plaintiff was under no legal or equitable obligation to pay the judg- 
ment upon the account, or for the benefit of the defendant ; that it 
was paid voluntarily and without its request or knowledge ; that its 
liability is individual, and separate and can only be for one sev- 
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enteenth part of Woodward’s claim ; that it is not liable for any por- 
tion of the expense of defending Woodward’s suit; and that the 
plaintiff without objection suffered judgment against itself for the 
pro rata liability of the defendant to Woodward without its consent 
or knowledge. 

The advice of this Court is asked as to the judgment to be rendered 
by the Superior Court. 

By the terms of the agreement the signers jointly subjected them- 
selves to liability to all persons rendering service at the request of 
their agent, the committee ; and this upon the equitable principle 
that when several persons desire to bring about the same result, one 
which will be of pecuniary advantage to each, and agree to unite and 
make common cause each with all others in the undertaking, and 
join in the appointment of the same agent for the accomplishment of 
their purpose, as between themselves, each is bound to contribute 
his proportion to the consequent expense ; that proportion to be de- 
termined by the number uniting, or by a rule established by them- 
selves, or by such equities as may arise from the circumstances attend- 
ing the transaction, and, if one of them pays, either upon the judgment 
of a court or voluntarily, a claim justly due from all, each of the oth- 
ers is under obligation so to contribute to his repayment as that the 
final resultshall be that each solvent person has paid his proportion. 
The person voluntarily paying the whole assuming the risk of the 
invalidity of the claim, but not the risk of the insolvency of a joint 
contractor. The provision in the contract as to payment pro rata, is 
to be read as if it expressed that the division is to be among solvent 
signers only ; and it is applicable to them only; it has no effect upon 
those serving them ; it determines that the expense is not to be di- 
vided per capita, but in proportion to the amount insured by each— 
to the benefit to be derived by each from a successful resistance to 
the demands of the insured. Therefore it was in the power of Wood- 
ward to make all of them defendants in one suit for his entire claim ; 
he was under no obligation to enforce it in fractions against each 
separately ; nor did he take the risk of loss resulting from the insol- 
vency of any, and choosing to sue this plaintiff alone, in the absence 
of a plea in abatement for non-joinder of the others, he might le- 
gally have judgment for the whole. And the validity of his claim 
having been put in issue and judicially established, the plaintiff could 
safely pay the judgment and look to its co-contractors for contribu- 
tion according to the rule above mentioned. 

And the plaintiff was under no obligation to the others to plead in 
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abatement in the absence of any request, they having knowledge of 
the suit and an opportunity to join in the effort to defeat it. 

Moreover, they could have made that suit impossible by paying a 
just claim upon demand ; but they preferred to deny and contest 
their liability ; they should make proper contribution to the expense 
occasioned by such denial. 

Each signer was responsible to Woodward for his entire claim ; 
each was alike exposed to a judgment in his favor for the whole ; 
therefore the duty of payment was upon all alike. It fell to the lot 
of the plaintiff to be made sole defendant in a suit by Woodward for 
the whole, and to be compelled to pay it ; it is not inequitable for it 
to put upon any one of its co-signers one half of the burden which it 
has been compelled to assume. And if it is driven to the necessity 
of asking a court of equity to compel contribution, and can find but 
one solvent co-signer within the jurisdiction of that court, it is enti- 
tled to a decree for contribution to tlfe extent of one half of the 
amount paid by it. The plaintiff and defendant can each thereafter 
enforce contribution against co-signers in other jurisdictions ; o 
submit to an equal loss as they may prefer. So far as this juris- 
diction is concerned, a burden which two are to bear, will press with 
equal right on both. 

The Superior Court is advised that the complaint is sufficiert. 

In this opinion the other judges concurred. 








Report of Decisions. 


SUPREME COURT OF LOUISIANA 


Appeal from the Fourth District Court of the Parish of Orleans. 


JOHN LANE 


Us, 


SUN MUTUAL INSURANCE CO.* 


Insurance on buildings and furniture was on account of B., payable to C. C. 
held a mortgage on the buildings. L. was authorized by B. to sue. 


Held, that C. not being a party, his rights could not be determined and there 
could be no recovery against the company by L. on account of the buildings. 
But the furniture being insured for account of B., L. was entitled to recover 
to the extent of the loss on that. 


Topp, J. 

The plaintiff sues for $1,300, interest and costs, the amount of a 
policy of fire insurance, under which a total loss is alleged to have 
occurred. Among other defenses urged in the answer, is that the 
loss if any was, by the stipulations of the policy, made payable to one 
John R. Clay ; and that the insurance on the furniture mentioned in 
the policy was by the terms thereof made on account of one William 
Boyce, and defendant denies that the plaintiff is entitled to any part 
of the indemnification therefor, and avers that he is absolutely with- 
out right or interest to sue for the same. 

From a judgment in favor of the plaintiff the defendant appeals. 

The property insured consisted of a dwelling-house, kitchen, two 
cisterns and a lot of furniture. 

The loss is not disputed except as to the cisterns, of the destruc- 
tion of which, it is averred, there is no evidence. An examination of 
the policy shows that the loss, as charged in the answer, is made 


* Decision rendered February, 1883. 





1883.] Lane vs. Sun Mutual Ins. Co. 263 


payabie to John R. Clay, and the furniture insured for account of 
Boyce, and the evidence shows that Clay had a special mortgage on 
the property still unpaid, and that Boyce was the owner of the fur- 
niture. 

Plaintiff does not sue as the mandatory of either of these parties, 
but claims judgment for the loss in favor of himself. 

The Code of Practice provides (Art. 15), that “An action can only 
be brought by one having an actual interest which he pursues.” 

The plaintiff, notwithstanding the stipulations of the policy, may 
have an interest in the loss, on which point we express no opinion, 
but that interest, if any, is indeterminate, in the absence of other 
parties interested and in the face of the stipulation that the loss was 
to be paid by Clay, and in view of the fact that Clay, or the repre- 
sentative of his apparent interest, is not a party to the suit, it be- 
comes a matter of impossibility in this action to determine and 
adjust the respective rights and interests of the parties, which the 
court below endeavored to do by its judgment. Had Clay, or the 
representative of his claim, been a party to the suit, a larger interest 
than allowed by the judgment might have been shown in his favor. 
There is no pretense that Clay, or the holder of his interest in the 
policy, has authorized this suit and the recovery of the loss or any 
part thereof for kis benefit. 

To the extent of the loss on the buildings upon which Clay’s mort- 
gage operated, it is clear that plaintiff has no right to maintain this 
action singly and in his own right, and this part of the demand must 
be dismissed. 

As to the insurance on the furniture the case is different. As 
stated, the policy shows that it was insured on account of Boyce, 
and the evidence establishes that the furniture belonged to him, and 
that he authorized the plaintiff by this suit to claim and recover the 
loss thereof for his benefit. The defendant company is therefore pro- 
tected from any claim of Boyce on this account to be asserted by an- 
other suit or otherwise, and for the amount of the loss in this respect 
and to this extent the plaintiff is entitled to a judgment. 

It is therefore ordered, adjudged and decreed that the judgment 
of the lower court, so far as it awards any sum to the plaintiff on ac- 
count of the loss of the buildings and cisterns described in policy of 
insurance set forth in the petition be reversed, and the demand to 
that extent be dismissed as of non-suit, with a reservation of the 
rights of all parties therein, and that in awarding a recovery for the 
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amount of two hundred and fifty dollars and interest from the time 
therein stated, that it be affirmed. 

The costs of the lower court to be paid by the defendant, and of 
the appeal by the plaintiff. 


SUPREME COURT OF MISSOURI 


GARTSIDE 
vs. 


CONNECTICUT MUTUAL LIFE INS. CO.* 


The Missouri statute which forbids a physician from testifying ‘‘ concerning 
any information acquired by him from any patient while attending him in 
a professional character, and which information was necessary to enable 
him to prescribe for such patient as a physician, or to do any act for him as 
a surgeon,’ is not limited to information acquired orally from the patient. 
It includes all information acquired while acting in his capacity as a physi- 
cian, whether through communication from the patient or his own observa- 
tion. 


Judgment affirmed. 


Norton, J 

This suit was instituted in the circuit court of the city of St. Louis 
on a policy of insurance to recover a death loss. On the trial judg- 
ment was rendered for defendant, which, on plaintiff's appeal to the 
St. Louis Court of Appeals, was reversed, and from this judgment of 
reversal defendant presents an appeal to this court. 

The only question presented on said appeal for our determination 
is, whether a physician, who is called to visit a patient, when intro- 
duced as a witness, can be required or allowed to disclose any informa- 
tion acquired by him from such patient, either orally, by signs, or by 
observation, of the patient after he has submitted himself for exam- 
ination, which information was necessary to enable him to prescribe 
for such patient. 
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An affirmative answer reverses, and a negative affirms, the judg- 
ment, and the solution of the question is dependent upon a construc- 
tion of the fifth subdivision of sec. 4,017, Rev. Stat., which declares 
that “the following persons shall. be incompetent to testify, viz., a 
physician or surgeon concerning any information acquired by him 
from any patient while attending him in a professional character, and 
which information was necessary to enable him to prescribe for such 
patient as a physician, or to do any act for him as a surgeon.” 

It is contended, on the one hand, that the above statute was only 
designed and intended to forbid the disclosure of such information 
only as a physician, while attending a patient, acquired orally from 
the patient. It is contended, on the other hand, that the statute for- 
bids not only information acquired through the ear by oral commu- 
nication, but also all information acquired through the eye by ob- 
servation or examination of the patient after he has submitted him- 
self to the care of the physician for examination and treatment. In 
settling this contention and obtaining the proper construction to be 
placed on said sec. 4,017, we feel authorized to look at adjudications 
in other States having similar statutes. A kindred statute has been 
in existence in New York since 1828, and is as follows, viz.: “No per- 
son authorized to practice physic and surgery shall be allowed to dis- 
close any information which he may have acquired in attending any 
patient in a professional character, and which information was neces- 
sary to enable him to prescribe for such patient as a physician, or to 
do any act for him as a surgeon.” 

This statute has been repeatedly before the courts of that State for 
construction, and in a long line of decisions, beginning in 1834 and 
extending down to 1880, it has been held that the object of the stat- 
ute was to impress secrecy upon the knowledge acquired by a physi- 
cian in the sick chamber, whether acquired by conversation had with 
the patient, or was the result of observation or examination of 
such patient, and which information was necessary to enable him 
to prescribe for the patient. Johnson vs. Johnson, 4 Paige, 460; 
Hanford vs. Hanford, 4 Edw. Ch. 468; People vs. Stout, 3 Parker 
Cr. R. 670; 45 N. Y. 125; 5 How. 1; Edgington vs. Mutual Life 
Ins. Co., 13 How. 543; Gratton vs. Mutual Life Ins. Co., 24 How. 
43. In Michigan the statute upon this subject is in the exact 
words of the New York statute, and the same construction has 
been put upon it by the courts of that State. Judge Cooley, who 
delivered the opinion in the case of Briggs vs. Briggs, 20 Mich. 
34, observing: “Nor do I think the physician’s evidence admissi- 
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ble. He had no knowledge upon the subject except what he ob- 
tained in the course of his professional employment, and the case ap- 
pears to be directly within the statute. We do not understand the 
information here referred to, to be contined to communications made 
by the patient to the physician, but regard it as protecting with the 
veil of privilege, whatever, in order to enable the physician to pre- 
scribe, was disclosed to any of his senses, and which in any way was 
brought to his knowledge for that purpose.” It is plausibly argued 
by counsel that inasmuch as the statute differs from the New York 
and Michigan statute in this—that the words “from the patient,” in- 
serted in the statute after the word “ acquired,” are not to be found 
in the New York statute, and that therefore the observations above 
referred to are not authoritative. 

While it is true that the phraseology of our statute is different in 
the above respect from the New York statute, it is also true that the 
object intended to be accomplished by both is the same, and the 
meaning of both is the same when construed with reference éo the 
object intended to be brought about, viz., “ casting the veil of privi- 
lege or secrecy over information acquired by a physician while pro- 
fessionally engaged in the sick chamber and necessary to enable him 
to prescribe.” 

Information acquired by a physician from inspection, examination 
or observation of the person of the patient after he has submitted 
himself to such examination, may as appropriately be said to be ac- 
quired from the patient as if the same information had been orally 
communicated by the patient. 

The construction contended for by defendant’s counsel, that by the 
statute a physician is forbidden to disclose only such information as 
may have been communicated to him orally by his patient, would, in 
our opinion, nullify the law to hold that while under the statute a 
physician would be forbidden from disclosing a statement made by a 
patient that was suffering from syphilis, and to allow him to state as 
the result of his observation and examination of the patient that he 
was diseased with the syphilis, would be to make the statute incon- 
sistent with itself. 

It is doubtless true that physicians learn more from their own 
diagnosis of the case than from what is communicated by the 
words of the patient; and to say that while the mouth of the 
physician is sealed up as to information acquired orally from his 
patient, and opened wide as to information acquired from a source 
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upon which he must rely, viz, his own diagnosis of the case, 
would be to restrict the operation of the statute to narrower limits 
than was ever intended by the Legislature, and virtually to over- 
throw it. It follows from what has been said, that the circuit 
court erred in permitting Drs. Gregory and Bauduy, two physi- 
cians, to give in evidence the information acquired by them while 
attending Gartside, their patient, professionally, although such in- 
formation was acquired, not by what the patient communicated, but 
from observation and examination. The same error was committed 
in reference to the admission of the evidence of Dr, Hodgen, except 
as to information acquired by him from observing Gartside on the 
street anterior to his employment as a physician, 

The judgment of the St. Louis Court of Appeals, reversing the 
judgment of the Circuit Court, and remanding the cause, is affirmed, 
with concurrence of all. 
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SUPREME COURT OF LOUISIANA. 


Appeal from the Civil District Court for the Parish-of Orleans. 


L. ROMBACH 


Us. 


PIEDMONT AND ARLINGTON{ INS. cos) 


Plaintiff insured the life of his mother-in-law for his ‘sole use,” alleging that 
his motive was the benefit of his child. The mother-in-law, hearing of the 
transaction, demanded that the company should cancel the contract, claim- 
ing bad feelings on the part of the beneticiary. The policy was accordingly 
canceled by the company, but plaintiff continued to tender the premium, 
which was refused. 


Held, that atiection or hatred between the parties did not affect the question 
of insurable interest, which rested on purely pecuniary considerations. 

Held, that the relationship did not sustain an insurable interest on the part of 
the son-in-law, and the case was not affected by the alleged desire to benetit 
the grandchild. 


Judgment aftirmed. 


Mannina, J. 

The plaintiff insured the 'ife of his mother-in-law in the defend- 
ant company in February, 1873, for $2,000, the policy reciting that it 
is issued “for the sole use of her son-in-law, L. Rombach.” His 
wife, the daughter of Eliza Geisler, had died, leaving two children 
of tender years. Mrs. Geisler had insured her own life a month 
before in this company for the benefit of two of her own children, 
for the same sum as this policy. 

The agent of the company sought Rombach, and told him of the 
policy Mrs. Geisler had taken, and asked if he did not want to take 
another, to which Rombach answered approvingly, provided the con- 
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sent of Mrs. Geisler was not necessary. He avowed his object to be 
the benefit of his only child, one of them having died. The agent 
assured him it was of no consequence whether she consented or not, 
provided he paid the premium promptly. 

The first quarterly premium of $22.86 was paid on the spot. Mrs. 
Geisler soon heard of the matter, and on March 20 wrote to the 
company, expressing strong disapproval and exhibiting bad feeling 
to her son-in-law, and demanding the cancellation of the policy. On 
the next day the agent, by direction ¢f the company, offered to pay 
back the premium to Rombach and demanded the return of the 
policy for cancellation. Rombach refused to receive the money, and 
denied the company’s right to cancel the policy, whereupon the com- 
pany canceled it, and notified both Rombach and Mrs. Giesler 
thereof. 

Thereafter, Rombach on each quarter-day tendered the premium 
then payable on this policy to the company, until Mrs. Geisler’s 
death in December, 1877, and the company refused to receive it. 

The defendant pleads in answer that the policy is void because ob- 
tained through false and fraudulent representations of Rombach, 
viz., that he applied personally to the company for the policy, re- 
questing its issuance, and represented that his mother-in-law desired 
the policy to be taken by him. 

We do not believe that. Rombach’s plain, unvarnished statement 
is given already, and it is so perfectly in accord with the habit of in- 
surance agents that it carries home conviction of its accuracy. 

The additional defense is that the policy is “ void for want of in- 
terest and consideration—that there was no love and affection be- 
tween the assured and the beneficiary,” and that he had not “such 
interest as the law required to maintain such a policy.” 

The phraseology of this first quotation from the answer, as well 
as the interrogatories to all the witnesses, implies that the personal 
relations of the parties, their affection or hatred is conceived to be 
the test of insurable interest. They do not affect it at all. Much 
time was wasted on both sides in exhibiting Mrs. Geisler’s antipathy 
to her son-in-law at one time, and her reconciliation to him at 
another. 

The insurable ‘interest in the life of another is a pecuniary in- 
terest. A policy of insurance, procured by one for his own benefit 
upon the life of another, the beneficiary being without interest in the 
continuance of the life insured, is against public policy, and there- 
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fore void. It is thoroughly settled, because universally held, that a, 
wife has an insurable interest in the life of her husband, and although 
in that case especially it might be assumed that love and affection 
furnished a sufficient basis for it, the decisions do not place it on 
that ground, but rather on the support she is entitled to from him. 
The Books formulate the general principle somewhat in this way: 
When the insurable interest arises, or is implied from relationship, 
it will be deemed to exist when the relationship is such that the 
insurer has a legal claim upog the insured for services or for sup- 
port. Even though such legal claim does not exist, yet when from 
the personal relations of the two, and the kindness and good feel- 
ing displayed by the insured to the insurer, the latter has a reason- 
able right to expect some pecuniary advantage from the continu- 
ance of the life of the former, or to fear loss from his death, an 
insurable interest will be held to exist. Bliss’ Life Ins., § 31; May’s 
Life Ins., §§ 74, 106. 

It was said in Phoenix Mut. Life Co. vs. Bailey, 13 Wall, 616, “ it 
is sufficient to show that the policy is not invalid, as a wager pol- 
icy, if it appears that the relation of consanguinity or affinity was such 
* * as warrants the conclusion that the beneficiary had an interest, 
whether pecuniary, or arising from dependence, or natural affection, 
in the life of the person assured ;” but this is a dictum of Clifford, 
J., and is not in accord with the decisions generally. A majority of 
the reported cases will be found to be vested upon pecuniary consid- 
erations or expectations. 

Thus it has been held that a sister had an insurable interest in 
the life of her brother, where the fact was she had been supported 
by him. Lord vs. Sall, 12 Mass., 115, and a father in the life of his 
minor son, because entitled to his earnings. Mitchell vs. Un. Life 
Co., 45 Maine, 104, but that he has none from relationship to a son. 
Halford vs. Kymer, 10 Barn., and Cres, 724. Nor does the mere re- 
lation of brother suffice to furnish an insurable interest. Lewis vs. 
Pheenix Co., 39 Conn., 100. 

It must be admitted that the courts are not in accord upon the kind 
or quality of the insurable interest. Sometimes statutory law has 
intervened and prescribed in general terms what is insurable inter- 
est. We have no statute on the subject, and therefore are not ham- 
pered by special restrictions, but are at liberty to apply the general 
principles that underlie the whole system of insurance law. 

Rombach was in none of the categories of permissible insurers. 
He had no insurable interest in the life of his mother-in-law. This 
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is conceded by his counsel; but, inasmuch as he is natural tutor to 
his child, who is the grandchild of Mrs. Geisler, it is claimed that 
“the relationship of plaintiff by affinity to the deceased, and by 
blood to his own child, and the latter’s relationship by blood, as a 
forced heir to both his father and grandmother, does not constitute 
a substantial insurable interest.” 

This lengthened, too long drawn out, is too attenuated to support 
a policy of insurance. 

Besides, the policy on its face expresses that it is for his sole use. 
If he had died, and the policy was collectible, it would have inured 
to the benefit of his succession—to his creditors exclusively, if he 
had died insolvent. ; 

Judgment affirmed. 


SUPREME COURT OF ILLINOIS. 


Fiom Sangamon Circuit Court. 


HOME INS. Co. 
ts, 
CHARLES P. SWIGERT, Avorror. 


The statutes of Illinois preseribed a general rate of fees and taxes for contpa- 
nies of other States, andin a differentsection provided that in case a higher 
rate is imposed on Illinois companies by any other State, the companies be- 
longing in such State shall then be likewise charged such higher rate in 
Illinois. 

Held, that the enactment of such a reciprocal law was not a delegation of its 
functions by the Illinois Legislature to that of another State, but merely the 
prescribing of a contingency in case of which its own law should become 
operative. 

Held, that all foreign companies are not necessarily to be regarded as belong- 
ing to one class, under a provision of the Illinois Constitution, which requires 
uniformity in taxation for companies of the same class. Inthe absence of a 
constitutional classification, the power to classify rests with the Legislature, 
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and the companies of States passing reciprocal laws are by the above en- 
actment made a distinct class, 


Held, that the reciprocal statute of Illinois‘tis not unconstitutional. 
Judgment affirmed. 


Statement of the Case. 


The Home Insurance Company of New York, the appellant, 
brought an action in the Sangamon Circuit Court, against Charles P. 
Swigert, the appellee, to recover money paid by the company to 
appellee, as auditor, under section 29 of the general insurance act, 
commonly known as the “reciprocity provision.” 

Counsel have embodied in a written stipulation the material facts 
upon which the rights of the parties depend, from which it appears 
the plaintiff is an insurance company incorporated under the laws of 
New York ; that during the years 1880 and 1881 it had established 
agencies and transacted the business of insurance within the State 
of Illinois, and have fully complied with section 22 of the law 
regulating the business of insurance, approved March 11, 1869 ; 
that during the year 1881 the plaintiff had appointed three hun- 
dred and one agents in the State of Illinois, and that the auditor 
of public accounts had issued certificates of authority to each of such 
agents, as provided by said section; that the plaintiff in the month 
of January, 1882, filed with the defendant, as auditor of public 
accounts, its annual statement, as required by said auditor, showing, 
among other things, the amount of premiums received by the plaint- 
iff in said State during the year 1881, and that such report was 
satisfactory to said auditor ; that the statement required by said sec- 
tion was filed with the said auditor, showing the ameunt of pre- 
miums received by said company through its agencies in this State, 
for the year 1880; that the amount of premiums so received in gross 
was the sum of $193,443.80; that the plaintiff, in January, 1882, made 
proper application to the defendant, as auditor, for the renewal of 
the certificates for each and all of its said agents located in said State 
of Illinois ; that such application was made after the filing of its 
annual statement in accordance with the provisions of said section 
22, and that the auditor refused to renew such certificates, for the 
sole reason that the plaintiff had failed and refused to pay a tax of 
eight tenths of one per cent upon the gross amount of the annual 
premiums paid to such plaintiff upon its business transatted in the 
State of Illinois for the year 1880; that the gross amount of such pre- 
miums was $193,443.80, and that the tax thereon of eight tenths of 
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one per cent was $1,547.55; that on the 31st day of J-nuary, 1882, the 
defendant, as such auditor, rendered the plaintiff an account, of 
which the following is a copy :— 


‘Srate oF Inzinors Auprror’s OFFICE, 
SPRINGFIELD, January 31, 1882. 
“© Home Insurance Co., New York; 
To Charles P. Swigert, Auditor P. A. 
1881. . 
Jan, 28. To filing statement $20 00 
advertising 00 
#5: Pe BU UNGs COLUNCHIOR 4s c25 cdidsaldenncadeasaeencsaoenne 602 00 
«e+ 58; 1 per cent tax on $193,443.80 premiums in Illinois, 1880,1,547 55 
CORP QRGMIN COUUIMCRIOSs w5cs 0 sae Soecade house Saeeedadea pees 26 00 
“15 agents’ certificates.................- 00 
$2,305 55 
Cr. 
JOR Re Be GNGOR ccc csccdusdsswatelsaedes chacmetweeeeenene $612 
Mar. 17. 26 
May 27. 30 
June 
Aug. 
Nov. 


File mark on back of paper: 
‘‘Home Insurance Company, statement of accounts with auditor, January 


31, ’82, $1,577.95.” 


That on said 31st day of January the plaintiff paid to the said 
defendant said tax of $1,547.55; that at the time of such payment 
the plaintiff denied the validity of such tax, and made such pay- 
ment under protest, and further, that such payment was made under 


the following stipulation:— 


“It is hereby stipulated and agreed between C. P. Swigert,jJAuditor 
of the State of Illinois, and the Home Insurance Company, of the 
State of New York, that said company shall pay to said Swigert, 
under protest, the sum of $1,547.55, being the amount claimed by 
said auditor as due from said company for taxes for the year 1880, 
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being eight tenths of one per cent upon the gross business or pre- 
miums received by said company upon its business transacted in 
said State of Illinois during the year 1880, under section 29 of the 
general Insurance Law of said State, passed and approved by the 
Legislature thereof March 11, 1869, said sum of money to be held 
by said Swigert to abide the result of an action to be brought by 
said compary against him to recover back said sum, and to test 
the validity of the law—it being understood and, agreed between 
the parties hereto that said action shall be prosecuted without un- 
reasonable delay to final judgment in the Supreme Court of said 
State of Minois, and both parties shall abide said judgment. 
(Signed) Cuas. P. Swicert, : 
Auditor P. A. 
Home Insurance Co., N. Y., 
by Eugene Cary, Spl Ag’t. 
Howarp Insurance Co., N. Y., 
by Eugene Cary, Spl Ag’t. 
GeERMANIA AND Hanover Ins. Cos., 
by Geo. D. Gould, Atty. in fact.” 


That the said defendant claims anthority to assess and collect said 
tax of eight tenths of one per cent under and by virtue of the laws 
of the State of Illinois and the laws of the State of New York, and 
more particularly by virtue of section 29, of chapter 73, of the 
Revised Statutes of the State of Illinois, entitled “reciprocity,” and 
under the act of the General Assembly of the State of Illinois, ap- 
proved June 4, 1879, entitled “An act for the better regulation of 
the business of insurance, and for the protection of the citizens of 
this State in their dealings with insurance companies,” and such 
other laws of the State of Illinois as were then in force, and also 
under and by virtue of the laws of the State of New York, more 
particularly because of an act entitled “An act to provide for rais- 
ing taxes for the use of the State upon certain corpora- 
tions, joint-stock companies and associations, passed June 1, 1880, 
three fifths being present;” that during the years 1880 and 1881, 
insurance companies incorporated under the laws of the State of I- 
linois had agencies and transacted insurance business in the State of 
New York, and were required to comply with said law of New York 
above referred to. 

Section 5 of the New York act of June 1, 1880, above referred to, 
is as follows:— 
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“Sec. 5. Hereafter it shall be the duty of the president, secre- 
tary, or other proper officer of every insurance company and every 
association organized or incorporated by or under any law of this 
State, and every person or partnership doing an insurance business 
in this State (except life insurance companies, and purely mutual]. 
beneficial associations whose fund for the benefit of members, their 
families or heirs, is made up entirely of contributions of their mem- 
bers, and the accumulated interest thereon), to make report in writ- 
ing to the comptroller annually, upon the Ist day of August, in each 
year, after the Ist day of August, 1881, setting forth the entire 
amount of premiums ,received cn business done in this State by 
such company or association, person or partnership, during the year 
ending with the preceding 30th day of June, whether the said pre- 
miums were in money or in the form of notes, credits, or any other 
substitute for money; and every such company, association, person 
or partnership shall pay into the State treasury, at the date afore- 
said, a tax, as a tax on its corporate franchise or business, at the 
rate of eight tenths of one per centum upon the gross amount of 
said premiums. And every company or association organized under 
the laws of any other State or country, and every person or part- 
nership doing an insurance business in this State, except as afore- 
said, shall pay into the treasury, on the 1st day of August in each 
year, a tax at the rate of eight tenths of one per centum on the gross 
premiums received by them on business transacted in this State 
during the year ending with the preceding 30th day of June, 
whether the said premiums were in money or in the form of notes, 
credits or any other substitute for money; and every such company, 
association, person, partnership, or the agents or officers thereof, in 
this State, shall make report in writing to the comptroller, annual- 
ly, upon the 1st day of August in each year, setting forth the entire 
amount of premiums received during the period aforesaid: Pro- 
vided, the reports above required shall be made under oath or 
affirmation, and that it shall be the duty of the comptroller of the 
State to add ten per centum to the account of any company, associa- 
tion, person or partnership which shall neglect or refuse, for a 
period of thirty days, to make the said report or to pay into the 
State treasury the tax imposed by this section. And it shall be 
tke duty of the president, secretary, or other proper officer of each 


and every insurance company, association, partnership, and of every 
person liable to be taxed under this section, to make a report in 
writing to the comptroller, on the Ist day of August, 1881, under 
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oath or aflirmation, of the entire amount of premiums received on 
business done in this State during the six months ending with the 
preceding 30th of June, and to pay a tax at the rate of eight tenths 
of one per centum thereon. And it shall be the duty of the comp- 
troller of the State to add ten per centum to the account of any com- 
pany, association, person or partnership which shall neglect or re- 
fuse, for a period of thirty days, to make the said report or to pay 
into the State treasury the tax imposed.” 

Section 29 of our own act, referred to in the above stipulation, is 
as follows: ‘ Whenever the existing or future laws of any State of 
the United States, or any other kingdom or country, shall require of 
insurance companies incorporated by or organized under the laws of 
this State, and having agencies in such other State, kingdom or coun- 
try, any deposit or security in such State, kingdom or country, 
for the protection of policy-holders or otherwise, of any payment 
for taxes, fines, penalties, certificates of authority, license fees, or 
otherwise, greater than the amount required for such purposes from 
similar companies of other States by the then existing laws of this 
State, then, and in every such case, all companies of such States es- 
tablishing, or having heretofore established, an agency or agencies in 
the State, shall be and are hereby required to make the same depos- 
it, for a like purpose, with the auditor of this State, and to pay 
to the auditor for taxes, fines, penalties, certificates of authority, 
license fees, and otherwise, an amount equal to the amount of 
such charges and payments imposed by the laws of such State 
upon the companies of this State, and the agents thereof: Pro- 
vided, that the payment required of such foreign companies shall 
in no case be less than required by this act.” 

The court found the issues for the defendant, and rendered a judg- 
ment against the plaintiff for costs, and thereupon the latter prose- 
cuted an appeal to this court. 


Messrs. Warker & Carter, for the Appellant. 

Section 29 of the general insurance law of this State is invalid, it 
being in effect a delegation by our General Assembly of its powers 
and discretion to the Legislature of the State of New York. . For 
twelve years this section has been a dead letter. If it had validity, 
it had no vitality. If life has been recently given to it, this vitality 
has not come from the only power that could make, modify or repeal 
the law, but on the contrary, the Legislature of New York has 
breathed into its inert body the breath of life. 
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The authority to make laws cannot be delegated or transferred to 
any other person or body by the law-making power. 2 Locke on 
Civil Government, 273. 7 

The power to impose taxes must be exercised by the Legislature 
itself, and cannot be delegated. Cooley on Taxation, 48 ; Dillon on 
Municipal Corp., Secs. 60, 567, 618 ; Cooley on Const. Lim., 117, 205 ; 
Scofield vs. Lansing, 17 Mich., 437; East St. Louis vs. Wehrung, 
96 Ill., 392; Thorne vs. Cramer, 15 Barb., 112 ; Bradley vs. Baxter, 
id., 122; Bartow vs. Himrod, 8 N. Y., 483; Rice vs. Porter, 4 Harr., 
479 ; People vs. Collins, 3 Mich., 343 ; State vs. Wier, 33 Iowa, 134 ; 
Mishmeier vs. State, 11 Ind., 482 ; Commonwealth vs. Locke, 72 Pa. 
St., 491; State vs. Hudson County, 37 N. J., 12; Foss vs. City of 
Chicago, 56 Ill, 354 ; Harward et al. vs. St. Clair Drainage Co., 51 
id., 130. 

A law, the force of which is to depend upon the happening of some 
future event, or uvcn some future change of circumstances, cannot 
be sustained. When made to take effect upon the happening of a 
future event, the Legislature in effect declares the law inexpedient if 
it should not happen, and expedient if it should happen. 

The auditor is no judicial officer, and has no right to determine, as 
a matter of fact, whether the Legisiature of New York has passed 
any particular law. 

The tax levied by the auditor is not uniform as to class, and is 
therefore inhibited by section 1, article 9, of the constitution. Bureau 
County vs. Chicago R.R. Co., 44 Il., 229; Allhands vs. People «a rel., 
83 id., 234 ; Hughes vs. City of Cairo, 92 id., 339 ; Cooley on Taxa- 
tion, 128. 

The appellant having already been taxed by the local authorities 
under section 30 of the act, the tax collected by the auditor under 
section 29 is double taxation, which is prohibited. Cooley on Taxa- 
tion, 164, 165 ; Amesbury Woolen Co. vs. Amesbury, 17 Mass., 461 ; 
Savings Bank vs. New London, 20 Conn., 117; Savings Bank vs. 
Portsmouth, 52 N. H., 17 ; Oliver vs. Washington Mills, 11 Allen, 
276. 

If authority is given the auditor, by section 29 of the general in- 
surance law of 1869, to levy and collect the tax in controversy, then 
so much of said section as authorizes such tax is repealed by section 
30 of the same act. 


Mr. James McCartyey, Attorney-General, for the Appellee. 
An illegal tax voluntarily paid cannot be recovered back. Lam- 
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born vs. Dickinson County Comrs., 97 U.§8., 181; Galveston vs. 
Graham, 49 Texas, 279. 

That a law may be made to depend upon some contingency, as to 
when or whether it shall ever take effect, as a vote of the people, is 
sustained by the decided weight of authority. This is no delegation 
of legislative power, but a delegation of power to determine some 
fact upon which the operation of the law is made to depend. Locke’s 
Appeal, 72 Pa. St., 498 ; Alcorn vs. Hamer, 38 Miss., 652 ; People er 
rel vs. Salomon, 51 Ill., 37 ; People vs. Reynolds, 5 Gilm. 1 ; Erlinger 
vs. Boneau, 51 TL, 94 ; Guild vs. Chicago, 82 id., 472 ; State vs. 
Baker, 26 Vt., 357; Anderson vs. Commonwealth 13 Bush., 485 ; 
Aurora vs. United States, 7 Cranch, 382 ; Cooley on Const. Lim., 
117. 

The business of insurance is not in any way inter-State commerce, 
and no objection can be interposed of violating the Constitution of 
the United States. Western Union Tel. Co. vs. Mayor, 28 Ohio St., 
521 ; Home Ins. Co vs. Augusta, 50 Ga., 543 ; Paul vs. Virginia, 8 
Wall., 168. 

The only limitation upon taxation is that the tax shall be uniform 
as to the class on which it operates, and the Legislature has the ex- 
clusive power to make such classes and establish such rates as it may 
see proper. The terms prescribed by this statute are uniform upon 
all companies from New York doing business here. Wallack vs. 
Mayor, 3 Hun, 95; 5 Thomp. & Cook, 310; People vs. Mayor, 4 
Conn., 420 ; Eurigh vs. People. 79 Tll., 214 ; Burch vs. Mayor, 42 
Ga., 596. 

But a license is not a tax, and is not subject to the rule of uni- 
formity. East St. Louis vs. Wehrung, 46 TL, 392 ; Ducat vs. City of 
Chicago, 48 id., 172; Hughes vs. City of Cairo, 92 id., 339 ; Walker 
vs City of Springfield, 94 id., 364. 

The State may establish any rates it pleases for the privilege of a 
foreign corporation to transact its business in this State. Western 
Union Tel. Co. vs. Sieb, 76 IIL, 172; Western Union Tel. Co. vs. 
Mayor, 28 Ohio St., 521; Hughes vs. City of Cairo, 92 DL, 339. 


Mutkey, J. 
It will be perceived from the statement of this case, as well as from 
the argument of counsel for the appellant, that the theory upon 
which the company seeks to recover back the money paid by it to the 
auditor under protest, rests upon the legal assumption that it is not 
competent for the Legislature to provide a general rate of taxation 
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and of fees to be paid by foreign insurance companies for the privilege 
of doing an insurance business in this State, as is done by the 30th 
and other sections of the Insurance Act, and by another provision of 
the same Jaw prescribed higher rates and different scales of fees to 
be paid by such companies upon certain contingencies therein pro- 
vided for, as is done by the 29th section of the act, and this is real- 
ly the main question in the case. The 30th section of the act re- 
quires all agents of foreign insurance companies doing business in 
this State to return, for purpose of taxation, to the proper officer of 
the county, town or other municipality in which their respective 
agencies are established, in the month of May, annually, the amounts 
of the net receipts of such agencies for the preceding year, which 
are declared to be subject to the same rates of taxation, for all pur- 
poses, that other personal property is in said municipalities respect- 
ively—such tax to be in full of all town and municipal license. The 
27th section requires certain fees to be paid by all companies pro- 
posing to do aninsurance business under the act. Of course, the sev- 
eral sections relating to this subject must be construed together, and 
when so considered, they in effect deciare that the rates of taxation 
and scale of fees to be paid by foreign companies doing business 
here shall, in all cases be governed by the general provisions of the 
Insurance Act, relating to that subject exclusive of the 29th section, 
except where the statute of the State to which any such foreign com- 
pany belongs has or may hereafter impose upon our own companies 
doing business therein a higher rate of taxation than is required by 
the general provisions of our own act, in which case the 29th section 
is made to govern, or in other words upon such contingency the 
higher rate of taxation imposed by such foreign State upon our com- 
panies doing business there, will by virtue of the 29th section of our 
act, be applied to its own companies doing business here. It is clear 
that if the 29th section is operative and valid at all, and the auditor 
may rightfully enforce it whenever a case is brought within its pro- 
visions, there can be no recovery in the present action. But it is 
earnestly insisted that such is not the case ; that the section in ques- 
tion has for twelve years past been a dead letter upon the statutes of 
the State ; that if it now has any vitality at all, it has recently been 
infused into it by the statutes of New York, and that to admit this is 
in effect to hold the Legislature of the State may abdicate its legis- 
lative functions, and surrender them to the Legislature of a foreign 
State which all concede cannot be done. This, to our apprehension 
is an extreme and unsound view of the matter, although it seems to 
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be sustained by Clark & Murrell vs. The Port of Mobile, 10 Ins. 
Law Journal, 357. But that case cannot, on principle, as we under- 
stand it, be reconciled with numerous well-considered case, and 
moreover we do not regard the reasoning by which the conclusion is 
reached as sound, and for these reasons we respectfully decline to 
follow it. As opposed to the reasoning in that case, we cite Alcorn 
vs. Hamer, 38 Miss., 652; Locke’s Appeal, 72 Pa. St., 498 ; The People 
vs. Reynolds, 5 Gilm., 1; The People ex rel. vs. Salomon, 51 TIL, 37 ; 
Guild vs. Chicago, 82 id., 472; Erlinger vs. Boneau, 51 id., 94. 
Whatever the rule may be in other States, it is well settled in this, as 
will appear from the cases just cited,that it is competent for the Legis- 
lature to pass a law, the ultimate operation of which may, by its own 
terms, be made to depend upon some contingency, as, upon an af- 
firmative vote by the electors of a given district, or upon any other 
indifferent contingency the Legislature in its wisdom may prescribe. 

Where the contingency upon which the ultimate operation of a law 
is made to depend, consists of a vote of the people, or the action of 
sone other deliberative or legislative body as in the case here, it is 
erroneous to suppose the Legislature in such case abandons its own 
legislative functions or delegates its power to the people in the one 
case, or to such deliberative or legislative body in the other. In 
either case the law is complete when it comes from the hands of the 
Legislature, otherwise it would be inoperative and void, for we fully 
recognize the principle a law, properly so called, cannot have a mere 
fragmentary or inchoate existence ; and even if it could, neither the 
people by a vote, nor any other independent body, could complete 
the unfinished work of the Legislature, and thus make italaw. But 
while this is so, nothing is better settled than that the operation and 
even remedial character of a perfect and complete law may, by 
virtue of limitation contained in the law itself, based upon contingent 
extrinsic matters, be enlarged, diminished, or wholly defeated. Such 
laws, though adopted absolutely and perfect in all their parts, yet by 
their own limitations, they are applicable to a hypothetical condition 
of things only, and which may or may not ever happen. That it is 
perfectly competent for the Legislature to pass such laws is shown by 
long legislative experience anda decided weight of judicial authority. 
Indeed, we have not the slightest doubt of the validity of laws of this 
character, and to hold otherwise would clearly lead to the most se- 
rious consequences. Who has ever doubted the validity of that por- 
tion of our statute which declares that deeds executed 
without the State may be acknowledged, before anyone 
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authorized to take such acknowledgment, by the laws of the 
State or country in which they are made? Or who has ever ques- 
tioned the constitutionality of that provision of our statute which 
makes all wills or testaments made in a foreign State or country 
binding and valid here, if executed and proven agreeably to the 
laws and usages of such foreign State or country—although not in 
accordance with our general laws on the subject? And yet, in 
either of these cases there is just as much reason for claiming that 
our Legislature has abdicated its legislative functions, and attempted 
to delegate its constitutional and legitimate powers to a foreign 
State or country, as there is that it has done or attempted to do so, 
in the present case ; and to apply the doctrine contended for to 
those provisions of our statute would unsettle and destroy a vast 
number of titles which have never heretofore been questioned, and 
would thereby give rise to a train of evils the magnitude of which 
can hardly be conceived. We cannot, therefore, either upon au- 
thority or upon grounds of public policy, give the doctrine our 
sanction. It is not an objection to the validity of this provision of 
the statute that no attempt has ever before been made to enforge it, 
and that it has, as counsel put it, “lain dormant for the last twelve 
years.” In this sense all penal laws are dormant until the facts or 
circumstances arise which constitute a breach of them. Until the 
Legislature of New York, in 1880, ; assed the act in question, and 
commenced enforcing it against our own companies doing business 
there, no case had arisen here to which the 29th section of our own 
act could apply—nevertheless it was in full force and effect all that 
time. It is also a misapprehension to suppose that in giving effect 
to this section of our statute, we are simply enforcing the statute of 
a foreign State. It is a fundamental principle that courts can only 
enforce the laws of the State or sovereignty from which they 
derive their powers and jurisdiction. Take the ordinary case of en- 
forcing a contract by legal proceedings in one of our own courts, 
which was made in a foreign State, whose law regulating such con- 
tract differs from our own general law on the subject. In such case 
the court here does not simply administer the foreign law, for, as 
already stated, it has no power to do that ; but, as in all other cases, 
it administers the law of this State only—that is, it administers the 
law of this State regulating all foreign contracts of the same charac- 
ter, made under like circumstances. In all cases of this kind the law 
which obtains here, and by which the rights of the parties are gov- 
erned, is identical with the foreign law where the contract was made; 
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but it is the law here, and not the foreign law, that is enforced by 
our own courts. So in the present case, while our own law regulat- 
ing the terms upon which insurance companies may do business, 
there, it is nevertheless the law of this State, and not the 
the law of New York, which is enforced by our courts here. It is 
further contended by counsel that the 29th section of our Insurance 
Act is in conflict with Sec. 1, Art. 9, of the present constitution. * * 
This position, to have any force at all, necessarily assumes as true 
two other propositions, namely: First, that the amount required to 
be paid by New York companies doing business here under the 29th 
section of our Insurance Act, a tax within the meaning of the con- 
stitution; and second, that all foreign insurance companies doing 
business here are, for the purpose of assessment or taxation, neces- 
sarily of the same class. In the view we take of the second prop- 
osition it. will not be necessary to discuss the first. While we con- 
cede that all insurance companies organized under the laws of other 
States are to be distinguished from those organized under our own 
laws, for some purposes, by a common characteristic, namely, that 
of being created and organized under the laws of a foreign State; 
still, in our judgment, it does not legally or logically follow that all 
such companies are, for the purpose of assessment or taxation, to be 
deemed of the same class within the meaning of the section of the 
constitution above cited, for it is hardly necessary to remark there 
may well be one or more attributes or characteristic marks common 
to several classes, and yet each class, for some purposes, be quite 
distinct from the other. The framers of the constitution having 
failed to classify insurance companies for these purposes, the power 
to do so rests exclusively with the Legislature, and as we 
understand it, that power has been exercised by the adop- 
tion of appropriate legislation for that purpose, already 
referred to. The insurance companies of each foreign State 


doing business here, whose laws require companies organized under 
the laws of this State doing business there to pay a higher rate of 
taxation than is required to be paid by the general provisions of 
our own law on the subject, are by the express provisions of the 
29th section of our Insurance Act, constituted a distinct class for the 
purpose of assessment and taxation here. As already stated, the 
power to classify such companies has been left by the framers of the 


constitution with the Legislature, and we can perceive no good rea- 
son, nor has any been suggested, why a classification of these com- 
panies may not well be based, as it has been, upon the legislative 
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policy of their respective States toward our own companies doing 
business there. On the contrary, we can see many good reasons for 
classifying these companies upon such a basis, and we have no doubt 
it was perfectly competent for the Legislature to do so, as it did, by 
the adoption of the 29th section. 

Whatever grounds there may be for doubt on the question, we 
‘annot believe them of so serious a character as to require us to 
hold the 29th section unconstitutional. It is a familiar doctrine 
that courts will not declare an act of the Legislature unconstitutional 
unless it is clear, beyond reasonable doubt, it has transcended its 
constitutional powers. We cannot say that such is the case here, 
hence we must and do hold the act a valid law. 

Judgment affirmed. 


SUPREME COURT OF OHIO. 


Error to the District Court of Champaign County. 


RICHLAND COUNTY MUTUAL INS. CO. 
Us. 


WILLIAM SAMPSON.* 


Where an order confirming asale, made under a decree of foreclosure to a mort- 
gage* who is a party, is at the same term vacated and the sale set aside for 
want of notice as required by statute, the insurable interest of the mortga- 
gor in possession is the same in the property as if such sale and confirma- 
tion had not been made. 

Where a loss to property covered by insurance in favor of the mortgagor, oc- 
curs after such confirmation and before the order was vacated, and the sale 
was set aside, the insurable interest, which the mortgagor in possession 
had, was not divested, by such unauthorized sale and confirmation. 


William Sampson brought an action against the plaintiff in error, 


*Decisiou rendered March 6, 1883. 
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on a policy of fire insurance on his dwelling-house and shop situate 
on a certain lot of land. 

The policy was issued March 28, 1872, and by its terms expired 
March 28, 1877. The premium was paid in advance for the entire 
term of five years. A total loss of the buildings insured occurred 
February 14, 1877. This loss exceeded the amount of insurance. 
The policy contained no provision against alienation. The right of 
the assured to recover depends on the question, had he an insurable 
interest in the property at the time of the loss; the defendant 
claimed that he had not, that such interest was divested by the judi- 
cial sale, made January 27, 1877, and a confirmation of thut sale 
February 13, 1877, the day before theloss. The plaintiff claims that 
he had, for the reason that though such a sale was made and con- 
firmed, yet afterwards, and at the same term of court, the sale and 
confirmation were set aside and a re-sale made and confirmed. 

During the trial, the defendant offered in evidence the record and 
proceedings of the couit, showing that one Frank Houston, a mort- 
gagee of the property insured, had commenced an action against 
Sampson and wife, to foreclose his mortgage, making one Samuel 
Weaver, the owner of a second mortgage, a defendant. 

Weaver answered, setting up his mortgage, and such proceedings 
were had that at the November term of the court, A. D. 1876, there 
was a finding of the amount due on each mortgage, and an order of 
sale to pay the same on default of plaintiff for five days to pay the 
same, and in case of sale the sheriff was ordered to bring the pro- 
ceeds into court to abide its order. 

At the February term, 1877, to wit, February 13, 1877, the sheriff 
reported a sale made January 27, 1877, to said Weaver, which was 
on motion of Houston’s attorney referred to a master for examina- 
tion as to all matters relating to confirmation. 

The muster submitted a report to the effect that the proceedings 
and sale were regular and in conformity to law. Thereupon the sale 
was confirmed and the sheriff was ordered to make a deed to the 
purchaser. At the same time, the purchase money was ordered to 
be applied, first, to the payment of costs, second, to the payment of 
taxes, third, to satisfy Houston’s mortgage, and the balance to be 
applied as far as it would go upon Weaver's mortgage. 

Afterwards at the same term of court, March 15, 1877, the follow- 
ing order was made: “On motion to the court, the entry heretofore 
made at this term of the court, confirming the sale of the premises, 
is set aside, and this cause is opened up, and it appearing to the 
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court that the property had not been advertised for thirty days be- 
fore the sale, and on motion to the court it is ordered by the court 
that the sale in this cause be set aside, and by like order, the entry 
confirming said sale is vacated and held for naught, and at the costs 
of plaintiff, and this cause is continued.” 

The property on which the building had been situated was again 
sold under the decree of foreclosure to Happersett & Hovey, and at 
the May term, 1877, this sale was confirmed. Until after this last 
sale was confirmed the mortgagor, defendant in error, remained in 
possession. It does not appear that Weaver, the first purchaser, had 
paid any part of his bid, or had made any application of the balance 
of his bid to his own claim as directed by the order of February 13. 
No deed was made under the first sale to Weaver, nor was he ever 
in possession. At the close of the trial to a jury, the plaintiff in er- 
ror requested the court to charge as law that a decree of foreclosure 
of a mortgage and an order of sale, and a confirmation of the sale 
by the court, although set aside at the same term of the court was 
such an alienation of the property as to avoid the policy, which the 
court refused, but did charge that the minutes and journal entries of 
the court were subject to be corrected, modified or vacated by the 
order of the court at the same time, and that the effect of these pro- 
ceedings was as if no such sale and confirmation had been :nade. 

Under these instructions there was a verdict and judgment for 
plaintiffs which was affirmed by the District Court. 

The errors assigned arise upon the charge by the court and its 
refusal to charge, as appears in the foregoing statement. 


Jenner & Tracy, for Plaintiff in Error. 

When the rights of parties have once been fixed, as in the case of 
the sale of the property in this case, we maintain that neither by the 
consent of the parties nor the exercise of a discretion by the court, 
can such rights be affected. 

This sale was not a void sale, but the most that could be claimed 
was that it was voidable. 

The right of William Sampson under the policy of insurance, dur- 
ing the period between February 13, 1877, and March 15, 1877, after 
the sale and confirmation and before it was set aside, was in abey- 
ance, at least, if not entirely extinguished. Ohiv Life Insurance and 
Trust Co., 10 Ohio St., 565 ; Mt. Vernon Manufacturing Company 
vs. Summit County Mutual Fire Ins. Co., 10 Ohio St., 347 ; Worth- 
ington vs. Bearse and others, 12 Allen, 384, 385. 
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Lemuel Weaver was a bona fide purchaser of the property at sher- 
iff’s sale, without any notice that the sale had not been advertised for 
full thirty days. And it is not claimed that a fair price was not ob- 
tained. The sale was not therefore a void sale, and if not, it was 
such an alienation as defeats a right of action on the policy. Rorer 
on Judicial Sales, page 213, Sec. 580 ; Whitaker vs. Summer, 7 Pick., 
554 and 555 ; 17 Ill., 156 ; Wood on Fire Insurance, page 540, Sec. 
312. 


Geiger & Russeit, for Defendant. 


The rule in cases of legal sales is that the title does not pass to the 
purchaser until the confirmation of the sale and the delivery of the 
deed by the sheriff or master to the purchaser. So, a sale in Ohio 
by a sheriff is only in the nature of a proposal to purchase at an 
agreed price by the purchaser, the court retaining the right to con- 
firm or set aside the sale, as equity and the rights of the parties may 
require, and its own sound discretion may direct, in case the provi- 
sions of the statute have been complied with. In the case at bar, 
the advertisement had not been published for thirty:days, and other 
formalities had been neglected, so that the court set aside all the 
sales made in the county at that term of the court, that had been 
offered at the same time and published in the same manner. 

As to the right of the court to set aside a judicial sale for want of 
proper notice, for insufficiency of price, improper appraisement, im- 
proper conduct of bidders or officers at the time of sale, or any mat- 
ter that had a tendency to defeat justice or work a manifest injury to 
the parties, we suppose there can be no question in Ohio. Rorer on 
Judicial Sales, page 46, and cases there cited ; also page 49, section 
104 ; also pages 56 and 57, sections 126-128, and Ohio Life Ins. and 
Trust Co. vs. Gibbon, et al., 10 O. S. R., 565, 566. And that no title 
passes until after confirmation by the court, we cite Rorer on Judi- 
cial Sales, pages 55 and 56, and cases there cited ; Hayes’ Appeal, 51 
Penn. St., 61. As to when the titie passes in case of judicial sales we 
cite Rorer on Judicial Sales, page 59 and cases there cited ; McLar- 
ren vs. Hartford Fire Ins. Co., 1st Sell, page 151, is distinguished, the 
policy stipulating for forfeiture in case of entering a decree of fore- 
closure. 

The case of the Mt. Vernon Manufacturing Co. vs. Summit County 
Mutual Fire Ins. Co., 10 O. S. R., 347, distinguished, the property 
being personal. 
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JOHNSON, J. 

If Sampson had an insurable interest in the property at the time 
of the loss he was entitled to recover. The quantity of that interest 
is not material, if it was substantial and valuable. If his relations to 
the property were such as that he would derive pecuniary value from 
its preservation, he has such interest. May on Ins., ch. 4 ; Wood on 
Ins., ch. 8. 

It must be conceded that as mortgagor in possession, the decree 
of foreclosure and order of sale did not divest him of his insurable 
interest, neither did the unauthorized sale, for until the payment of 
the purchase money and the order of confirmation and authorized 
sale, he still might redeem if the order was reversed or set aside. 
Rorer on Jud. Sales, sees. 128-9. 

The sale was confirmed February 13, the loss happened February 
14, the order of confirmation was vacated March 15th and the prop- 
erty was subsequently sold and conveyed to a stranger to whom pos- 
session was surrendered by the mortgagor. That the court had the 
power for sufficient cause to make the order of March 15, cannot 
now be controverted. The effect of this order was to decide that 
the property had been regularly sold as authorized by law, and such 
was the fact. "When the former order confirming the sale had been 
vacated, and the sale to Weaver, one of the mortgagees, set aside in 
due course of law, the parties stood as if no sale had ever been made. 
This principle is settled by McBain vs. McBain, 15 Ohio St., 337, 
where it was held that when an order confirming a sale to a party is 
reversed after a sheriff deed has been executed and delivered, the 
title, if any, of the purchaser is divested by the order of reversal. It 
is'there said, “ that the confirmation having been reversed and set 
aside it becomes a nullity and the case stands, at least as to parties, 
as though no confirmation had ever been made.” 4 /furtiori, the re- 
sult must be the same in the case at bar, where the court at the 
same term, and for a reason that would warrant a reversal on error, 
vacates its own order and sets the sale aside. In such a case the 
mortgagor is entitled to redeem until the property is again regular- 
ly sold, and his interest thereby divested. Hubbell vs. Broadwell, 8 
Ohio, 120. 

In the case of a sale of property to a stranger, a subsequent rever- 
sal of the judgment does not divest the purchaser’s title. Rev. 
Stats., §5,409. But this statutory rule which applies only to purchases 
by strangers, when the judgment is reversed does not apply to a 
mortgagee who is a party, nor where the order of sale on confirma- 
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tion is reversed. In such cases the rule is as stated in McBain’s case. 

Whether in the present case the result would be different if the pur- 

chaser was a stranger was discussed in McBain’s case, but need not 

now be considered. 

Much reliance is, by the plaintiff in error, placed on the case of 
Mt. Vernon Manufacturing Co. vs. Summit Co. Mut. Fire Ins. Co., 10 
Ohio St., 347. In that case there was no question as to the power 
of the court to vacate its own orders improperly made at the same 
term of court. Certain chattel property had been purchased by a 
mortgagee in possession, and an order applying the proceeds to the 
debt secured had been made. Subsequently the property, while in 
the purchaser’s possession was destroyed by fire. At the next term 
of the court, by consent of parties, the sale and confirmation was set 
aside. It was held that as nu order of confirmation was necessary of 
the personalty, and as the purchaser had been in possession several 
months, the order setting the sale aside could not divest the pur- 
chaser’s title. The right of the insurance company as against the 
mortgagor had been fixed by the sale to the mortgagee, and the ac- 
tion of the court could not restore the policy to its original vigor, so 
as to cover a loss for which it was not liable when the loss occurred. 
We are not inclined to carry the principle of that case beyond the 
facts there stated. The distinction between the two cases is radical. 
In that there was a regular sale which passed the title without con- 
firmation. In this the sale was unauthorized and subject to reversal 
on error, or to be set aside by the court in a proper proceeding. In 
that the consent of all the parties could not divest the purchaser of 
his title and re-invest the mortgagor with an insurable interest which 
had passed from him by the sale. In this the sale being invalid 
passed no title, and was subject to be set aside or reversed on error 
at the instance of the mortgagor. In that there was a valid sale, by 
which the property passed to the purchaser, while in this it did not, 
as the proceedings were annulled by proper authority. We there- 
fore hold, that on the facts of this case, the order of confirmation and 
sale were properly set aside, and that the mortgagor in possession 
was not, by such sale and confirmation divested of his insurable in- 
terest in the property. 

Judgment affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


May Term, 1881. 


Error to the Court of Common Pleas of Lycoming County. 


LOUDEN, ApMINIsTRATOR, 


WADDLE er at., ApMInistRaTOoRS.* 


A. having a dower interest in certain land, with the buildings thereon, and 
holding also a mortgage against the same premises, effected a policy of in- 
surance against fire upon said buildings in the usual form, for an amount 
much greater than the amount of the mortgage. Subsequently a loss oc- 
curred, and the insurance company thereupon paid to A. a large partof the 
sum for which she had insured the premises. In making proof of loss A. 
stated that the property belonged to her for herself and son in trust. Part 
of the money obtained from the company was employed by A. in erecting 
new buildings on the land, which were, however, of inferior value to the 
old ones, A. having afterwards died, her administrators issued a scire facias 
upon the mortgage on the premises above described, to which the defense 
was set up that A. had intended to cover by her policy of insurance her in- 
surable interest in said premises as mortgagee, and that, as. she had re- 
ceived more than the amount of the mortgage debt from the insurance com- 
pany, the same was paid and the mortgage satisfied. 

Held, that the facts of the case did not warrant the conclusion that A. had in- 
tended to insure her interest as mortgagee as distinguished from the dower 
interest in the property, and that plaintiffs were therefore entitled to judg- 
ment. 

Whether the insurance by a mortgagee of an interest in the premises in- 
tended to be for the amount of his debt, is an insurance of that debt, and 
therefore in case of loss the receipt by him of that amount from the in- 
surance company operates as a satisfaction of the mortgage not decided, 
but the weight ofthe opinion indicated to be in the negative. 


On the trial, the following facts appeared :— 


Charles W. Sweeny died intestate in October, 1869, leaving to sur- 
vive him a widow, Euphemia C. Sweeny, and a minor son Wilham, 


* Decision rendered June, 1881. Reported in 98 Pa. St., 242. 
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of whom J. G. Calvert was appointed guardian after this suit was 
brought. His personal property proving insufficient to pay his debts, 
his administrators duly obtained an order of the Orphan’s Court au- 
thorizing them to mortgage, for the payments of debts, certain real 
estate of which he died seised, consisting of a lot of ground with two 
dwelling-houses, barn and outbuildings thereon, in the occupancy 
and possession of his widow, Euphemia C. Sweeny. His administra- 
tors thereupon borrowed from his widow the sum of $2,613.93, for 
which amount they executed to her a mortgage of the said premises, 
dated June 3, 1872, duly recorded, payable in one year with inter- 
est ; being the mortgage in suit. No part of the principal or interest 
thereof was ewer paid. 

In 1874 Mrs. Euphemia C. Sweeny married Wm. G. Louden. 

On August 14, 1876, Mrs. Euphemia C. Louden procured a policy 
of insurance in the Aitna Insurance Company, to be issued to her 
in her name (but without specifying her estate or insurable interest), 
on the above-described premises, insuring the same from fire in the 
sum of $4,360, apportioned among the several buildings, in consider- 
ation of a premium of $26.16, paid by her. 

On April 26, 1877, the buildings insured were destroyed by fire, 
and after some negotiation or dispute as to the amount for which 
the insurance company was liable, the company on May 19, 1877, 
paid Mrs. Louden in full “compromise settlement ” the sum of $3,- 
737.58, less a discount of $56.53. 

At the time the policy was issued there was due on the mortgage 
about $3,250, debt and interest. At the time of settlement for the 
loss, there was due on the mortgage about $3,400, so the amount 
received by Mrs. Lowden from the insurance company exceeded the 
amount due on the mortgage. 

Soon afterwards Mrs. Louden erected on the lot a brick building, 
the cost of which was variously estimated by the witnesses from $1,- 
600 to $3,400. 

Mrs. Louden died in 1880, when the guardian of the minor child 
took possession of the premises. Her husband William G. Louden, 
having taken out letters of administration on her estate, brought this 
action on the mortgage, August 20, 1880. 

The defendants claim the insurable interest of Mrs. Louden, cov- 
ered by her policy, was her mortgage debt, and that as she received 
more than that amount from the insurance company, the debt was 
paid and the mortgage satisfied. 

The plaintiff presented the following point, viz.: ‘‘ That under all 
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the evidence in this case the verdict should be for the plaintiffs for 
the whole amount of the debt and interest of the mortzage for which 
the scire facias was issued.” Refused. 

The court charged the jury, inler alia, as follows : 

“Under the facts of this case, it seems to me that to determine the 
rights of the parties here is more a question of law than it is one of 
fact ; it is more the duty of the court, therefore, to dispose of it 
than it will be your duty. The law applicable to this case is not set- 
tled beyond doubt by the authorities that have been cited here. The 
law relating to the rights of mortgagors and mortgavees in cases 
like this, seems to be in considerable confusion from the law cited 
before us ; and as I understand the cases‘cited in this State, the law 
in Pennsylvania differs from that in other States, notably in Maine 
and Massachusetts. But as we are administering the law in Penn- 
sylvania we must respect the decisions of our own courts, and must 
endeavor to decide our cases so that we may be within the line of the 
judicial thought of this State. 

“Before coming, however, to the question of the law as to mortga- 
gors and mortgagees, I shall dispose of this question of rebuilding 
this property upon the lot. It is clear that Mrs. Louden puta house 
back on this property voluntarily. There was nothing that would 
require her to build a house there. There was neither law nor eq- 
uity that could be called upon to compel her to do any such thing, 
and we think that the value of this house that has been built is im- 
material in this issue for several reasons. First, if Mrs. Louden, or 
those who represent her, is entitled to all this insurance money and 
all this mortgage money, she does not claim anything for the proper- 
ty that has been built. If, on the other hand, she held that money 
—received that money from the insurance company in trust for her 
son—or if in law she was bound to apply it to the mortgage, and the 
surplus was to be held in trust for the estate of Charles W. Sweeny, 
why then, if trust funds, she had no authority to use them for build- 
ing the house without due authority of law, and none is shown. And 
hence it is of no importance in this case, as we look at it, what the 
value of the buildings is that have been put upon this lot. 

“When this policy of insurance was issued Mrs. Louden was the 
mortgagee of this estate to the extent of her mortgage, $2,613 and 
some cents, and as the widow of Mr. Sweeny she was entitled, he 
having died intestate, to one third of the rents, issues and profits of 
that real estate during her life. Now in some States, Maine or Mas- 
sachusetts, it is competent for a person who has a mortgage against 
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real estate to take out a policy of insurance, and if the property 
burns down, the party holding the mortgage can recover all his 
insurance money, and then proceed with the mortgage and recover 
all the mortgage. In this State we think that the law is different, 
and I believe that the cases cited here, the case of Smith against the 
Insurance Company, 5 Harris, 253, to Insurance Company against 
Updegraff, 9 Harris, 513, indicate a different view as the law in this 
State. 

“Tn this State I believe the law to be that where the mortgagee in- 
sures the property covered by his mortgage, if it is insured for the» 
mortgage interest only, then he can recover the amount of money, 
but it must be applied to the satisfaction of the mortgage debt. He 
may also insure the whole value of the property, and if he does he 
must apply so much of it as will pay the mortgage debt and must 
account to the owner of‘the property for the surplus. That I be- 
lieve to be the law in this State ; so that, applying it to this case, Mrs. 
Louden could insure the whole of this property, and if she did in- 
sure the whole of it by this policy, then, if there was a loss, and she 
received a sum of money sufficient to satisfy this mortgage, and to 
compensate her for any loss she might sustain on her other insurable 
interests, she was bound to satisfy the mortgage to the extent of the 
funds. She could have insured her interest alone—-she could have 
recited that fact, and in that event she would not have had to account 
for anything to the owner of the real estate. If the sum was sufii- 
cient when she received it she would be bound to apply it. * * * 
She received $3,681.52, between $200 and $300 more than the amount 
of the mortgage due at the time she so got the money, so that, in our 
view, whether this insurance was on the whole property or whether 
it was on her mortgage and dower interest is not of much impor- 
tance, as the loss was amicably adjusted by a compromise for a sum 
sufficient to cover the mortgage interest and a sum equivalent to a 
fair valuation of her dower interest. 

“JT am therefore of the opinion that the point submitted by the 
plaintiff must be negatived, and I direct you to find a verdict for the 
defendants in this case.” 

Verdict accordingly for the defendants and judgments thereon. 
The plaintiffs took this writ, assigning for error the refusal of their 
point, and the instruction to the jury to find for the defendants. 


Henry C. Parsons, for Plaintiff in Error. 
The insurance was effected by the mortgagee without the procure- 
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ment or even the knowledge of the mortgagor, and the mortgagee 
paid the premium. In such case we contend it is the law of Penn- 
sylvania as well as of other States, that in case of loss or damage to 
the premises by fire, before the mortgage has been paid, the mort- 
gagee may recover from the insurance company on its policy, with- 
out any obligation to apply the insurance money so received in sat- 
isfaction of the mortgage debt ; but on the contrary, the mortgagee 
may retain the insurance money and also recover from the mortga- 
gor the full amount of the mortgage. This is so on principle as well 
as on authority. On principle, because there is no privity in 
fact or law, as to the contract of insurance, between the mortgagor 
and the mortgagee. The mortgagee pays the premium, and if there 
is no loss by fire, or if the mortgage is paid, he cannot call on the 
mortgagor to pay the premium, but he must lose it.  converso, the 
mortgagor cannot claim a benefit under the policy. The underwrit- 
ers insure for the benefit of the insured, not for another, and the 
mortgagor, in case of loss, can no more claim the benefit of that 
contract against the mortgagee than he can against the insurance 
company. ‘The insurance is wholly a collateral contract, with which 
the mortgagor has no concern. The two claims are distinct and in- 
dependent. The mortgagee insures not his debt, but his interest in 
the property as security for the debt. There is no question here as 
to the mortgagee’s insurable interest, for the company paid the in- 
surance money by a compromise settlement. In the case the mort- 
gagee had a right of dower in the premises, besides her lien as mort- 
gagee, and she expended the insurance money in building another 
house on the lot ; but apart from these facts a mortgagee insuring 
his debt, estate or security may recover the insurance, without prej- 
udice to his claim against the mortgagor. Both mortgagor and 
mortgagee may insure the same property, and each may recover, on 
his own policy, to the amount of his interest ; but neither can claim 
the benefit of a policy underwritten for the other. The contract of 
insurance is a mere personal indemnity against loss to the person 
with whom it is made ; it is not incident to the estate so as to run 
with the title or be available by a stranger. 

These principles are supported by the following authorities: 
Wood on Fire Insurance (ed. 1878), 863; May on Insurance, 115, 
547; Flanders on Fire Insurance, 396; White vs. Brown, 2 Cush., 
417; Kine vs. State Mut. Ins. Co., 7 Cush., 4; Suffolk Fire Ins. Co. 
vs. Boyden, 9 Allen, 126; Cushing vs. Thompson, 34 Me., 499; Con- 
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cord Ins. Co. vs. Woodbury, 45 Me., 453; Excelsior Fire Ins. Co. vs. 
Royal Fire Ins. Co., 55 N. Y., 343. 

The court below thought that the cases of Insurance Co. vs. Up- 
degraff, 9 Harris, 513, and Smith vs. Columbia Ins. Co., 5 Harris, 
253, ruled the law otherwise in Pennsylvania, but in the former case 
the rights and liabilities of mortgagor and mortgagee did not arise; 
the action was by avendor on a policy of insurance, and the com- 
pany defended because the vendor, having sold the property, sus- 
tained no loss, and the vendee could not recover because he was not 
a party to the contract. In the other case there are dicia by Gibson, 
C. J., which no doubt indicate the opinion that the insurance by a 
mortgage is, in effect, an insurance of the debt, and that if he re- 
covers from the insurers he cannot again recover on his mortgage. 
3ut this was aside from the case, which was one between the assured 
and the insurance company, and the dicta have been criticised in 
Wood on Fire Insurance, 863, and in Excelsior Fire Ins. Co. vs. 
Royal Fire Ins. Co., 55 N. Y., 348, as not sound. The precise 
question has never been decided in Pennsylvania, and this court 
should, if possible, decide it in harmony with all the authorities 
above cited. 


R. P. Auten (J. A. Besser with him), for Defendants in Error. 

There must be a fallacy in the argument which leads to the conclu- 
sion that a mortgagee who insures the mortgaged premises may re- 
cover and retain both the insurance money and the mortgage debt. 
Insurance being a contract of indemnity, whatever be the descrip- 
tion of the subject of the insurance, the real thing insured against 
is loss of the mortgagee’s security. In case the mortgaged build- 
ings are destroyed by fire, and the company pays the mortgagee the 
insurance money exceeding the mortgage debt, the company not only 
thereby fulfills its contract of indemnity, but it in equity extin- 
guishes the mortgage. It is said, as the mortgagor did not pay the 
premium, he cannot reap an advantage from the insurance policy 
to which he was not a party; but the mortgagee’s insurable interest 
was derived from the mortgagor by virtue of the mortgage, the 
mortgagor thus enabling the mortgagee to insure, and that benefit 
accruing to the mortgagee is sufficient consideration to support the 
mortgagor’s claim in equity to have the insurance money, less the 
premium, applied to his mortgage debt. 


[Sharswood, C. J.—‘ Suppose the insurance company should have 
exercised its option to rebuild, instead of paying the money ?”] 
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Then I admit the land would still be bound by the mortgage. 
That is not this case. It is true, the mortgagee here rebuilt with a 
part of the insurance money; but she did this voluntarily after the 
mortgage was in equity satisfied, and she did it, presumably; 
to enhance her dower interest and out of affection for her 
minor son, to whom the realty belonged, subject to her 
right of dower. However she occupied the premises. There 
are no equities here in favor of the mortgagee, for she is dead, 
and the real contest is between her second husband and the guard- 
ian of her minor son. To permit a double recovery in such cases 
would open the door to frauds on insurance companies by mortgagors 
and mortgagees, both of whom could insure, and both recover the 
full value of the buildings burnt, and the mortgagee could further 
recover from the mortgagor the full amount of the mortgage. 

The principle we contend for has been maintained in the following 
authorities: Smith vs. Columbia Ins. Co., 5 Harris, 260; Insurance 
Co. vs. Updegraff, 9 Harris, 513; Thornton vs. Insurance Co., 21 P. 
F. Smith, 234; Reed vs. Lukens, 8 Wright, 202; Hill vs. Insurance 
Co., 9 P. F. Smith, 478; Flanders on Insurance, 400; Notes to 
Lazerus vs. Insurance Co., 2 Amer. Lead Cas. (5th ed.), 825-835. It 


has been held in Pennsylvania that an insurance company paying 
the mortgagee is entitled to be subrogated to the mortgagee’s rights 
as against the mortgagor; this is on the principle that, as between 
the mortgagor and the mortgagee, the debt is paid. 

The decisions in other States relied on are based on the doctrine 


that there a mortgagee has an estate in the land, and are inappli- 
cable in Pennsylvania, where the mortgagee has no estate, but only a 
hen on the land for the security of the debt. 


Mercur, J. 

A widow’s dower is not merely a lien, but an estate in the land. 
Turner vs. Hauser, 1 Watts, 420; Deitz vs. Beard, 2 id., 171; Miller vs. 
Leidig, 3 W. & S., 456; Thomas vs. Simpson,3 Barr., 69; Zeigler’s 
Appeal, 11 Casey, 173; Schall’s Appeal, 4 Wright, 170; Gourley vs. 
Kinley, 16 P. F. Smith, 270. 

While holding such an estate in the land of her deceased husband, 
and being in the possession thereof, Mrs. Louden (formerly Sweeny) 
obtained an insurance on the buildings thereon in such form as if 
she had been the sole owner of the same. Although at the time 
she held this mortgage, now in contention, on the premises, yet no 
mention thereof is made in the application, or in the policy, nor in 
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the proofs of loss. On the contrary, in her proofs of loss she de- 
clared “ the property insured belonged to me for myself and son in 
trust.” 

Having an insurable estate in the property, and the form of the 
policy showing the insurance to be on the buildings, and not on the 
debt secured by the mortgage, the burden of proving it to be on the 
debt rests on the party alleging it. 

The insurance was not procured under any arrangement with the 
defendants, nor with their knowledge. She paid the whole premium. 
The houses were wholly destroyed. She compromised with the in- 
surance company, and received the money. Soon thereafter, with 
the money received, she erected a new house on the premisesin place 
of those destroyed ; but, the evidence indicates, of less value than the 
former. 

A careful examination of the whole evidence fails to show any 
declaration of Mrs. Louden that she understood the insurance to be 
of the mortgage. The amount of the risk taken on the buildings was 
much greater than the sum due on the mortgage. While the fact 
that she rebuilt with a part of the money received could not change 
the previously existing rights of the parties, yet it is persuasive evi- 
dence that she understood the estate, and not the debt, to have been 
insured. 

If the case was now between her and the insurance company, her 
right to recover more than the value of her estate in the buildings 
might be questioned ; but these defendants were strangers to that 
contract, and cannot set up any excess of valuation then, to increase 
their rights now. 

Inasmuch as the money which she received from the insurance 
company was equal to the sum due on the mortgage, the learned 
judge thought the latter was thereby extinguished, and in this 
scire facias thereon directed the jury to return a verdict in favor 
of the defendants. In this there was error. 

The defendants claim that the insurance by a mortgagee of an inter- 
est in the premises intended to be for the amount of his debt is an 
insurance of his debt, and in case of a loss, the receipt by him of that 
amount from the insurance company operates as a satisfaction of the 
mortgage. To support this view they cite Smith vs. Ins. Co., 5 Har- 
ris, 253; Ins. Co. vs. Updegraff, 9 id. 513; Reed vs. Lukens, 8 
Wright, 200. 

It may well be doubted whether these cases sustain that view 
on the facts assumed. Whether or not they do, we now indicate 
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no opinion. The facts in this case do not admit of the arplica- 
tion of such a rule of law. The effect claimed from the mere in- 
surance by a mortgagee for the amount of his debt is in conflict 
with elementary authority and many well-considered cases, among 
which may be cited: Wood on Fire Ins. 863; Cushing vs Thomp- 
son, 34 Maine, 499; Concord Ins. Co. vs. Woodbury, 45 id., 453; 
White vs. Brown, 2 Cush., 417; King vs. State Mut. Ins. Co., 7 id., 
4; Suffolk Ins. Co. vs. Bryden, 9 Allen, 126; Excelsior Fire Ins Co. 
vs. Royal Ins. Co., 55 N. Y., 343; Hancock vs. Fishing Ins. Co., 3 
Sum., 132. 

We, however, will not rule the law on a statement of facts not be 
fore us. On the case as proved, the assignments of error are sus- 
tained. 

Judgment reversed and a venire_facias de novo awarded. 


SUPREME COURT OF ILLINOIS. 


LOUIS GLANZ 
Us. 


CHARLES S. GLOECKLER. 


G. procured a policy on his life, payable to his daughter, her assigns and legal 
representatives. The contract was in form between the company and the 
daughter, in consideration of premiums to be paid by her. G. paid the pre- 
miums, and retained and controlled the policy. 

Held, 'That the title was vested in the daughter, and upon her death during 
the life of G., her representative was entitled to its possession. 

Judgment affirmed. 


Motky, J. 
This was a proceeding by petition, commenced originally in the 
Probate Court of Cook Co., by Charles S. Gloeckler, the appellee, 
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as administrator of Amelia L. Gloeckler, to recover the possession 
of a policy of insurance issued by the United States Life Insur- 
ance Company, of New York City, upon the life of appellant, for 
the sum of $5,000, to be paid upon his death to the said Ame- 
lia L. 

On the hearing of the cause, the Probate Court entered an order 
directing the surrender of the policy, in conformity with the prayer 
of the petition. From this order Glanz appealed to the Circuit Court 
of Cook County, where the cause was heard de novo, and a similar 
conclusion reached. 

Appellant thereupon prosecuted an appeal to the Appellate Court 
for the Ist District, where the judgment and order of the Circuit 
Court were affirmed, and he now brings the cause here for review, 
and the cause is submitted upon the following agreed statement of 
facts :— 

“December 10th, 1860. The United States Life Ins. Co., of New 
York City, in the State of New York, made, issued and delivered in 
said city its policy of insurance numbered 8,503, which declared, 
among other things, that in consideration of $122.35 to said company 
in hand paid by Amelia L. Glanz,and of the annual premium of 
$122.35, to be paid in advance on or before December 10th in every 
year during the continuance of said policy, said company did insure 
the life of said Louis Glanz, in the amount of $5,000, for the term of 
his natural life; and that said company did thereby promise and 
agree to and with the assured, her executors, administrators and 
assigns, well and truly to pay, or cause to be paid, the said sum 
assured to the said assured, her executors, administrators or as- 
signs, within three months after due notice and proof of the death 
of said Louis Glanz. Provided, that if said Louis Glanz should, 
without the consent of the said company previously obtained and 
entered upon said policy, pass beyond the settled limits of the 
United States * * * then said policy should be void in case any 
representation in the application for said policy should be found to 
be untrue. Permission to said Louis Glanz to visit or reside in 
Europe is indorsed upon said policy under date of March 1, 1861, 
March 7, 1862, March 20, 1866, and March 17, 1867. 

Said policy was issued on the the application of respondent, 
Louis Glanz, in the year A. D. 1860, and when the said Amelia 
L. was only six years of age. All premiums have been paid by 
the respondent, and out of his own moneys, up to the death of 





883. ] Glanz vs. Gloeckler. 299 


the decedent. The decedent and beneficiary in said policy was the 
daughter of this respondent, and the only child of respondent at the 
date of the issue of said policy; that decedent died August 22, 1879, 
at the age of 25 years, and left her surviving no heirs at law; that 
decedent never paid anything to the respondent, for or on account of 
said policy, but was his daughter, and resided with him until her 
marriage, in June, 1879, nor has he, the respondent, ever made any 
charge against her or her estate for or on account of said premiums; 
that respondent has had possession of said policy since its issue, and 
the permission thereon for respondent to visit Europe was granted 
by the company at respondent’s sole request; that said policy was 
made and issued in the City of New York, in the State of New York, 
and then delivered; that said policy has a surrender value of over 
$1,000; that the respondent, on the 9th day of October, 1879, served 
upon the company notice of respondent's purpose and desire to 
change the beneficiaries in said policy.” 

It is clear from an examination of the policy, the sum insured upon 
appellant’s life is, in express terms, made payable, upon his decease, 
to his daughter, appellee’s intestate, and had she survived him, it will 
not be questioned that she alone could maintain an action on the 
policy; or, in other words, it must be conceded the contract, of which 
the policy is the only evidence, was between the company on one 
side, and Amelia L. Glanz on the other, “and the company expressly 
covenants with her, her executors, administrators and assigns,” and 
upon her decease it is clear the legal title in the contract vested in 
appellee as her legal representative. This being so, we are aware of 
no principle that would authorize appellant to arbitrarily, and with- 
out the consent of appellee, defeat this vested rightin him. Nor is 
his right in this respect at all affected by the fact that the contract of 
insurance was entered into by the company on the application of the 
appellant upon his own life, or that the premiums were paid to the 
company out of his own funds. 

The contract having been expressly made with and for the benefit 
of appellee’s estate, as we have already seen, it follows appellee is 
legally entitled to the possession of the policy, and as the judgment 
of the Circuit Court was in conformity with this view of the law, it 
follows the Appellate Court committed no error in affirming it. 
Had appellant, when causing this policy to be executed to his 
daughter, desired to retain control over it in the event of her 
death without issue, it would have been very easy to have pro 
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vided for such a contingency; but nothing of this kind was done, 
or even attempted to be done, and he must abide the conse- 
quences. 

The view we have taken of the case seems to be fully sustained by 
the authorities. Eudie vs. Slemmons, 26 N. Y., 9; Knickerbocker 
Ins. Co. vs. Weitz, 99 Mass., 157; Swan vs. Snow, 11 Allen, 224; N. A. 
Life Ins. Co. vs. Wilson, 111 Mass. 542; Continental Life Ins. Co. vs. 
Palmer, 42 Conn., 60; Hutson, Admr., vs. Merrifield, Admr., 51 
Ind., 24. 

A number of cases have been cited by appellant which are sup- 
posed to lay down a different rule in cases of this character; but 
upon a careful examination of them, we are of the opinion they are 
all distinguishable from the case before us, and may readily be recon- 
ciled with the view we have taken of it. 

Judgment affirmed. 


Scorr, C. J.. and Wanker, J. 
We are unable to concur in the above opinion. 





1883.] Bridgewater Iron Co. vs. Enterprise Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


JanuaRY Law Term, 1883. 


BRIDGEWATER IRON CO. 
Us. 
ENTERPRISE INS. CO.* 


The agent who applied for insurance showed a list of insurances on the prop- 
erty, stating he believed it was correct. Unknown to either party, there 
was Other insurance not shown on the list, but which the company could 
readily have ascertained. The policy stipulated as a warranty that the 
facts stated in the application should be true. 

Held, that the minds of the parties had met as to the character of the subject 
of insurance, though they were mistaken as to one of its attributes, and the 
fact that the insurance might have been effected on the strength of the 
mistake would not invalidate the contract. 

Held, that the representation of an honest, though mistaken, opinion was no 
breach of the warranty. 


Devens, J. 
It is an elementary principle of the law of contracts that the minds 
of the two parties assuming to contract must agree in case of a sale 
as to the subject-matter of it. If one agrees to buy and the other 
to sell a tract of land, the cargo of a particular ship, a horse or other 
chattel, reference being had by them to different objects or animals, 
no contract is concluded. Spurr vs. Benedict, 99 Mass., 463; Kyle 
vs. Kavanagh, 103, Mass., 356; Harvey vs. Harris, 112 Mass., 32. 
Similarly, where that which is the subject of the sale has at the 
time no existence, although both buyer and seller are ignorant of 
this fact it is held that the proposed contract has nothing to operate 
upon. Strickland vs. Turner, 7 Welsby, Hurlstone & Gordon, 208. 
The defendant invokes these principles and contends that as there 


* Decided March 5, 1883, 
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was a mutual mistake and misunderstanding as to the existence of a 
former insurance, which was a material fact, the agreement is to be 
treated as void; that it is in effect the same as if the parties had 
made an agreement expressly conditional upon a supposed state of 
facts which did not exist. But even if an agreement would not have 
been made except for the supposed existence of certain facts, it is 
not treated as void where they are found non-existent, unless it has 
been made dependent upon them, or from its very nature must have 
have been so. If parties deal with each other as to a horse in the 
mutual belief that he is sound, the contract is not avoided when 
he is found otherwise, and this even if it should be proved that but 
for this belief the purchaser would not have bought him. There 
was no mistake as to the subject of the sale, although there was as 
to some of its attributes, and the parties had bought and sold that 
which they intended. If a bar of metal were bought and sold, both 
parties believing it to be gold, the sale might be avoided, if it were 
not, as it would be obvious that a sale of that metal was what was 
intended. But if there were a sale of a specific vessel as a vase, 
both parties believing it to be gold when it was not, or believing 
it to be the workmanship of some celebrated artist, when it was 
otherwise, the sale could not be avoided, as the vase itself 
would be the subject which was presented to the minds of the 
parties. The parties rely upon their own information, belief or 
views, and enter upon the contract, taking the risk whether these 
shall prove correct or otherwise. In the present case the subject- 
matter of the transaction, which was the plaintiff's property, was 
fully understood, as well as the contract of insurance, which was 
made in relation thereto. Even if the parties respectively believed 
that there was at the time no insurance upon it in the defendant 
company, there was nothing in the nature of the contract which 
made its validity dependent on the correctness of this belief. They 
did not see fit to make a contract of insurance conditional upon there 
being no other insurance in the defendant company. Such was the 
case in Wilson vs. Queen Ins. Co., 5 Fed. Rep., 674, which is relied 
on by the defendant where the policy as issued was to be void in 
case of the existence of other insurance not disclosed. Nor can the 
defendant resist the payment of the policy upon the ground that it 
has been induced to make it by reason of a misrepresentation of 
the plaintiff. The agent of the plaintiff produced a list of the exist- 
ing insurance on this property, in which the name of the defendant 
company did not appear, and in this respect the list was incorrect. 
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He stated only his belief that it was correct, which belief was hon- 
estly entertained by him, and the defendant had ready and ample 
means of ascertaining whether there was any error. Had the 
plaintiff's agent positively asserted the correctness of the list shown 
by him, it may have been that any further inquiry of defendant 
company would have been dispensed with. 

Even if the means of verifying the statement of the plaintiff were 
in its power, it would have a right to rely upon this distinct as- 
sertion. But the language used was in effect a declaration to as- 
sert that there was no other insurance on the property, and an 
invitation to defendant to make further inquiries. It was on the 
part of the agent a refusal to state that there was no other insur- 
ance by limiting himself carefully to the expression of his own be- 
lief. 

The defendant calls our attention to the fact that the action is not 
on the verbal contract, and that the declaration is on the policy of 
insurance. The policy contains an express warranty that the facts 
and circumstances have been truly stated in the application for in- 
surance, and it is also made an express condition of the policy that 
“if any material fact or circumstance shall not have been fairly 
represented” the risk shall cease and determine and the policy be 
null and void. There was no written application, such as was appar- 
ently here contemplated, and expressions of opinion and belief made 
in good faith as to matters material to the risk are not to be taken 
as misrepresentations of fact. Nat. Bank vs. Ins. Co., 5 Otto, 673; 
Wood vs. Fireman’s Fire Ins. Co., 126 Mass., 316. 

Misrepresentation is the statement of something as a fact 
which is untrue, and which the assured states, knowing it to 
be not true, or without knowing it to be true, which has 
a tendency to mislead as to a matter material to the risk. 
Daniels vs. Hudson River Ins. Co., 12 Cush., 416-425. If the insur- 
ance company is content with expressions of belief if they are hon- 
estly made, it has no right to complain that facts or circumstances 
have not been fairly represented. Especially must this be so when 
the means of correcting any error are in its own power, and it fails 
to avail itself of them. 

Judgment for plaintiff. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF MISSOURI. 


Demurrer to Petition. 


NORTHERN INS CO. 
vs. 


ST. L. & & F. R. RB. CO.* 


The insured, a citizen of Missouri, sustained a loss through the alleged 
wrongful acts of a railroad. The insurance company paid the loss and 
took an assignment of the claim against the railroad. 

Held, that the assignor, having no right as a citizen of the State to sue in the 
Federal Court, the assignee could not acquire the right by virtue of its 
foreign citizenship, since the cause of action is not under the Missouri 
statute assignable so as to allow suit by the assignee in its own name. 


Treat, J. 

The only question to be considered is jurisdictional. Certain per- 
sons, insured by a fire risk, sustained a loss through the alleged 
wrongful acts of the defendant; their underwriters paid the loss and 
took an assignment of their rights of action against the defendant. 
The assignors (the persons insured) were and are citizens of the 
same State as the defendant. The sole question is whether the 
plaintiff, as assignee of such a cause of action by subrogation or 
otherwise, can sue in a United States court in his own name, the 
assignee being a citizen of this State. 

It is not proposed to review the many cases decided under the 
acts of 1789 and 1875, but merely to state generally the views held 
by this court. Under the act of 1789 it is conceded no assignee, 
or a signer to the use of the assignee of a cause or action like 


* Decision rendered March 26, 1888, 
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that under consideration, could maintain the right of action in a 
United States Circuit Court. Under its provisions no assignee could 
proceed in a United States Circuit Court when the assignor could not, 
excepting only “in case of foreign bills of exchange.” So stood the 
law until the act of 1875, whereby the jurisdiction was greatly en- 
larged as to citizenship of parties, it containing this provision:— 

“Nor shall any circuit or district court have cognizance of any 
suit founded on contract in favor of an assignee, unless a suit might 
have been prosecuted in such court to recover thereon if no assign- 
ment had been made, except in cases of promissory notes negotia- 
ble by the law merchant and bills of exchange.” 

The act of 1789 gave jurisdiction where a suit was between a 
citizen of the State where it was brought and a citizen of another 
State with a proyiso that no cognizance should be had of “ any suit 
to recover the contents of any promissory note or other chose in action 
in favor of an assignee, unless a suit might have been prosecuted 
in such court to recover such contents if no assignment had been 
made, except in cases of foreign bills of exchange.” The proviso 
in the act of 1875 so far enlarged the act of 1789 as to embrace all 
negotiable promissory notes under the law merchant and all bills of 
exchange. 

The history of judicial decisions from the case of Swift vs. Tyson 
(16 Tet., 1), down to Goodman vs. Simonds (20 How., 343), and il- 
lustrated by the many cases of municipal bonds, will serve to show 
the scope of the enlarged provisions of the act of 1875, so far as 
commercial paper is concerned. It is contended that inasmuch as 
by the act of 1789 jurisdiction was conferred, with the exceptions 
therein enumerated, of all cases between a citizen of the State 
where brought and a citizen of another State, therefore the juris- 
diction by the act of 1875 was enlarged to cover all controversies 
between citizens of different States, with only the exceptions stated 
in the proviso of the latter act. 

In the act of 1789 one of the parties must have been a citizen of 
the State where suit was brought, and in the act of 1875 difference 
of citizenship was alone necessary. In the act of 1789, despite citi- 
zeuship, no suit could be brought “in favor of an assignee” on a 
promissory note or chose in action, except, .&c. As the law then 
stood, and as it now stands in many States, the assignee, in ordi- 
nary, choses in action, cannot sue in his own name, but must sue in 
the name of the assignor, to his own use. In some States that rule 
has been changed so that the real party in interest may sue. 
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Was it intended by the act of 1875 to abrogate the rule as to as- 
siznments of causes of action on torts, so that an assignee thereof 
‘might sue in a United States Circuit Court, while restricting assignees 
of choses in action under contracts to a more stringent rule? It is 
true, the formal language of the act of 1875 is less restrictive than 
that of 1789, but it is also true that many States by express enact- 
ment enforce the common-law rules as to the non-assignability of 
actions for torts. Where they are non assignable, only the person 
wronged can sue, and jurisdiction will be determined accordingly. 
Such is this case. The Missouri statute, in permitting the real party 
in interest to sue, declares that the statute “shall not be deemed to 
authorize the assignment of a thing in action not arising out of con- 
tract.” Hence there could not, a fortiori, be an assignment of the 
tort in question whereby the assignee could maintain a suit in its own 
name in the U. 8. Court. [74 Mo., 52; 13 Wall, 367.] 

There may possibly be cases elsewhere under assignments of 
torts where the assignee can sue in his own name. Under such 
a state of the law the question might become doubtful where the 
twe acts in question are to be construed. The act of 1789 cov- 
ered cases where the assignee had to sue in the name of the as- 
signor. The manifest intent of the law was to leave such parties 
to the forum where their causes of action arose. Was it then the 
purpose of the act of 1875 to permit assignees of all causes of 
action, unless founded on contract, to pursue their supposed rights 
in Federal courts in their own names, whether the causes of action 
were or were not assignable? It is said some circuit courts, lay- 
ing special stress on the omission in the act of 1875 of the general 
words, “ choses in action,” contained in the act of 1789, have intended 
that assignees of all rights of action, except those founded on con- 
tract, may now proceed in the United States courts when difference 
of citizenship exists. If there are such cases, they fail to observe the 
general doctrines as to “choses in action,” as to the common-law 
right to sue thereon, and the manner in which sueh suits should be 
brought. But no case cited goes to the extreme claimed by plaintiff. 
If suits are brought, as under the old rule, in the name of the assign- 
or, no difficulty occurs, for the act of 1875 is, in this respect, in full 
accord with the act of 1789. It is only on the hypothesis that an as- 
signee may sue in his own name, as permitted by many State statutes, 
that a difficulty arises. 

It is, however, to be supposed that Congress had in view the 
general law, and not the special practice acts of one or more 
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States. Hence, if an assignee, claiming the right to sue in his 
own name, brings suit when his assignor could not do so, his right 
to do so cannot be upheld irrespective of the rule as to collusive pro- 
ceeding. [104 U.S. Rep., 209.] Especially must this be the case 
when the Missouri statute governs. It was not the purpose of the 
acts of Congress to change the nature of obligations and to declare 
those assignable which under the local laws were non-assignable. 
Those acts were not designed to create, or transfer, or legislate upon 
rights of parties, but only within the limits prescribed to permit par- 
ties thereto to have their controversies heard in the United States 
courts. When a chose in action is by the local law assignable, and 
suit is brought by the assignor to the use of the assignee, or by the 
assignee, then the jurisdiction question is the same as under the act 
of 1875, except as to promissory notes, &c. 

The act of 1875, in referring to suits founded on contract, does not 
intend to change the rule in the act of 1789, by distinguishing be- 
tween choses in action founded on contract, so as to exclude them, 
and so-called choses in action founded in tort, which are generally 
non-assignable, so as to admit the latter. Any other view would be 
subversive of the entire spirit of the Federal statutes, and even 


call for such an interpretation of them as would make non-assign- 
able causes of action assignable in quality and for jurisdictional 
purposes, an interpretation inconsistent with all sound rules of law, 
as heretofore understood and enforced. The causes of action sued 
on are, under the Missouri statute, non-assignable, and therefore 
the plaintiff cannot maintain this suit. 

Demurrer sustained. 





LOWER COURT DECISIONS. 


CONSTRUCTION OF “CONTAINED IN.” 


Superior, Court of Kentucky.—Appeat trom Kenton Circuit. 


LONDON AND LANCASHIRE FIRE INS. CO., Appellant, 
vs. 


ALONZO GRAVES, Appellee.* 


Buggies insured as ‘‘ contained in” a livery stable, were destroyed while in a 
carriage factory where they had been placed for necessary repairs. 

Held, that the words ‘‘contained in” are a warranty as to property whose 
ordinary use does not require its removal, but in case of property whose 
use does involve such removal they are words of description and war- 
ranty to the extent that they should continue in the place designated ex- 
cept when absent for purposes incident to ordinary use. 


Held, that the absence of the buggies from their place of deposit was an in- 
cident of their use and within the policy. 
Judgment affirmed. 


W. H. Mackay, for Appellanis. 
Tispate & Tuextssen, fur Appellee. 


Ren, J. 
This is an action on a policy of fire insurance issued by appellant, 
to recover for the loss of two buggies, which, with other property of 
appellee, had been insured by appellant as “contained in the frame 
building occupied by the assured as a livery stable, situated Nos. 81 
* Decision filed February 21, 1883. 
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and 83, on the south side of Pike Street, between Washington and 
Russell Streets, Covington, Ky.” 

At the time the buggies were destroyed by fire, they were not in 
the livery stable, but were temporarily in a carriage-manufacturing 
establishment, where they has been placed by appellee to undergo 
necessary repairs. The only defense made by appellant is that the 
buggies, at the time they were burned were not “contained in” the 
building in which they were at the time they were insured, and a 
demurrer having been sustained to the answer, and judgment ren- 
dered for appellee, the company questions the judgment by this ap- 
peal, and the point for decision is whether, considering the character 
of the property insured, the words of the policy setting forth the 
location of the property are words of express warranty, or words of 
description and warranty to the extent only that it would continue 
in the place designated, except when absent therefrom for temporary 
purposes incident to its ordinary use and enjoyment. “ Contracts of 
insurance, like other written agreements, must be taken in the sense 
in which the parties respectively and reciprocally were authorized to 
intend and understand them, and no other construction can be put 
upon them by means of parol testimony: Phillips on Insurance, 
sec. 122. The predominant intention of the parties in a contract of 
insurance is indemnity ; and this intention is to be kept in view and 
favored in putting a construction on the policy.” Tbid, sec. 124. 

An examination of the various cases referred to by counsel leads 
us to the conclusion that the words “contained in” must be con- 
strued with reference to the nature of the property to which they 
are applied. In insurances of personal property which is generally 
kept in one place, and whose use does not require it to be moved, 
such as a stock of merchandise in a store, or carriages in a ware- 
room for sale, the location is an essential element of the risk, and is 
generally a continuing warranty ; but in insurances of property 
whose ordinary use requires it to be moved from place to place, the 
presumption is that they are in use, and that the policy is issued in 
reference to such use. In the first class of cases, the words describ- 
ing the situation are regarded as a warranty not only that the prop 
erty is situated as described, but that it will so continue ; in the lat- 
ter class, the words defining the situation are words of description 
only so far that the property will continue to be in the place of 
deposit except when absent for temporary purposes incident to its 
ordinary use and enjoyment. These distinctions are clearly pointed 
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out in the case of McCluer vs. Girard Fire and Marine Ins. Co., 43 
Iowa, 349, which was an action on a policy of insurance, issued on a 
carriage described as “contained in a frame barn.” The carriage 
was burned up at a carriage shop, where it had been taken by the 
owner for repairs. While admitting the general doctrine laid down 
in Boynton vs. Clinton, and Essex Mutual Ins. Co., 16 Barb., 254, and 
in Annapolis & Elkridge R. R. Co. vs. Baltimore Fire Ins. Co., 32 
Mo., 37, that where the place in which the insured property is situ- 
ated is made a part of the description for the purpose of defining 
the risk, it amounts to a warranty, the court holds that the words 
“contained in a barn” were not used to describe the situation of the 
property for the purpose of defining the risk ; that the material fact 
was that the carriage, when not in use was kept in the barn, described 
as its ordinary place of deposit. 

“Carriages which are kept for sale, and are insured as contained 
in a certain warehouse, could not be removed to a different ware- 
house without avoiding the policy. There is nothing in the nature 
of the property to indicate they will be removed, and the insur- 
ance is not made with reference to such fact. But when a person 
procures a policy upon his horse, harness, buggy and phaeton, as 
contained in a certain barn, the presumption must be that they are 
in use, and that the policy is issued in reference to such use. 

This doctrine was held substantially not only by this court in 
Peterson vs. Miss. Valley Ins. Co., 24 Iowa, 494, but in Massa- 
chusetts in Fitchburg R. R. Co. vs. Charlestown Mut. Fire Ins. Co., 
7 Gray, 64.” In Peterson vs. Miss. Valley Ins. Co., a policy was is- 
sued on plaintiffs dwelling-house, $400; grain in stack or crib, $600; 
hay in stack, $320; seven horses, $750; cattle, $275; situated in sec- 
tion 22, town 99, range 7 west. While the insured was hauling his 
grain to market, he stopped for the night at a hotel, the barn of 
which, with one of his horses, was burned. Held, the contract did 
not limit the use of the property to section 22; but that the lan- 
guage used was intended to describe the location and not to limit 
the use of the horses to the land mentioned. In Mills vs. Farmers’ 
Ins. Co., 37 Iowa, 400, the issuers of a policy on live stock were 
held liable for a horse killed at a place not upon the premises 
specified, if it was being used in the ordinary course of business. 
In Everett vs. the Continental Ins. Co., 21 Minn., 76, the policy was 
on a threshing machine “stored in a barn, &c.” The machine was. 
destroyed by fire in a field where it had been in use. The policy 
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provided that only such false or erroneous representations as were 
material to the risk should avoid it. The court held that the rep- 
resentation as to location was not material, but that its object was 
simply to identify the machire. The court says: “ But whatever 
might have been the purpose of the location of the machine in the 
application and policy, there is no ground whatever for contending 
it was, in letter or spirit, a promissory stipulation on the part of 
the insured, or a condition of insurance on the part of the insurer, 
that the location should remain unchanged, or, if changed, that 
while changed the insurance should cease or be suspended.” Cit- 
ing also Smith vs. Welch and Travelers’ Ins. Co., 32 N. Y., 399; 
Blood vs. Howard Fire Ins. Co., 12 Cushing, 472; Flanders on Fire 
Ins., 241, 255, 269, 455. In Longueville vs. Western Assurance Co., 
51 Iowa, 553, a policy insured “ household furniture, useful and or- 
namental, including sewing machine, provisions and family wearing 
apparel, all contained in a certain dwelling-house,” and the 
specific description in the policy was “all contained in two- 
story frame dwelling on lot 6, Newbury Division, Dubuque, 
Iowa.” The insured sustained damage to his wearing apparel, 
part of the property insured, while wearing it away from the 
insured premises. This case illustrates clearly the distinction 
we have pointed out. The court says: “The words ‘contained 
in the two-story frame dwelling,’ &c., are words of description 
of the property insured, indicating the place of deposit when not 
in ordinary use. The character of the property insured must be 
considered in determining the true construction of the policy. The 
household furniture is used only in the dwelling. It is proper to 
infer that the parties to the contract intended the risk should at- 
tach to it only when in the building specified. But wearing ap- 
parel when used must of necessity be worn sometimes away from 
the dwelling. We must infer that the parties to the contract in- 
tended the apparel to be used, and hence intended it to be used 
sometimes away from the dwelling. Of course, the use of the ap- 
parel away from the dwelling must be an ordinary use, and the 
dwelling must be the place of deposit for the apparel when not in 
use.” 

There is nothing in the language of the policy in this case to 
exclude the presumption that the contract was made with reference 
to the character of the property insured and to the owner's use of it 
in the ordinary and customary manner in which it was employed, 
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and it is to be interpreted on this presumption. ‘Language 
which, occurring in a policy upon property from its character and 
in its ordinary use kept permanently and continuously in one place, 
as a stock of merchandise, or machinery in a building, or house- 
hold furniture, or things stored, might, perhaps, be held to limit the 
risk to the property while in the place contained, as described by 
the policy, could not, without defeating the manifest intention of the 
parties, receive the same interpretation when oecurring in a policy 
upon entirely different property, the real and beneficial enjoyment 
of which forbids it being kept at all times in one place, such as 
horses, carriages, farming machinery,” &c. Halbrook vs. St. Paul 
F. & M. Ins. Co., 24 Minn., 229. , 

While the question under discussion is a new one in Kentucky, and 
admitted to be of great importance both to insurers and assured, we 
think the doctrine established by the line of authorities cited is con- 
sonant with reason and principle, and most of the cases relied on as 
establishing a contrary doctrine are easily understood when the dis- 
tinctions pointed out are kept in view. The case of Annapolis & 
Elkridge R. R. Co. vs. Baltimore Fire Ins. Co., 32 Maryland, 37, is 
in seeming conflict with the conclusion we have reached; but upon 
examination of the facts of the case, all conflict, we think, disappears. 
In that case, among the property insured were two Murphy and Al- 
lison cars, “ contained in car house No. 1, and engine Joseph H. 
Nicholson, contained in engine house marked No. 2.” In the case of 
McCluer vs. Girard Fire and Marine Ins. Co., supra, this case was 
referred to, and critically analyzed. The court said: “The decision 
in this case was put upon a peculiar ground. It appeared that the 
car house could not contain all the cars described in the policy. 
Again, the policy was upon the car house as well as the cars, and the 
car house being in the city, it and the cars in it were exposed more 
than cars on the road. It was thought, therefore, considering the 
fact of the greater danger, and also the fact that the car house would 
not hold all the cars mentioned in the policy, that the intention of 
the railroad company was to insure the car house and its contents as 
contents ” Grayson, J., said: “ While some of the cars which were 
insured were in use, others were not, but each car in turn took its 
place in the car house, and while actually contained therein was cov- 
ered by the policy, so that by the terms of the contract the appellee 
(the insurance company) would have been liable to all damage by 
fire to any of the insured cars which might have occurred while they 
were actually in the car house.” 
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Appellee’s buggies were that species of property valuable chiefly 
to him, in his business as a livery-stable keeper, for their ordinary 
use. Had they been hired out to customers, and destroyed by fire 
while in such use, the loss would have been covered by the policy; 
and so, if burned up in a carriage shop, as they were, where they 
were undergoing necessary repairs. 

The words “contained in a frame building, occupied by the as- 
sured as a livery stable,” &c., ‘means only that the place described 
was their place of deposit when not absent therefrom for temporary 
purposes incident to the ordinary use and enjoyment of the proper- 
ty,” and constitute a warranty to the extent that the place designated 
should continue to be their place of deposit when not in such use. 

Therefore the judgment is affirmed. 
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DEATH FROM POISON NOT AN ACCIDENT. 


Court of Common Pleas, of Philadelphia, Pa. 


POLLOCK 
vs, 


UNITED STATES MUTUAL ACCIDENT ASSOCIATION,* 


Accident insurance —Death from the accidental taking of poison does not 
come under the head of death from ‘external, violent and accidental 
means,” at least when the policy declares that its benefits shall not extend 
“to any death or disability which may have bean caused wholly or in part 

* by the taking of poison.” 


Statement «f Facts by the Editor of the Insurance Law Journa’. 


The insured was a commercial traveler, and while stopping in a 
store, jocosely took up and drank a tumbler of oil of birch, suppos- 
ing it to be the same as milk of birch, a harmless beverage, which 
he had often drank and which it closely resembled. He died shortly 
after from the effect of the poison. The certificate of insurance 
provided, among other things, that it should be payable “ after suf- 
ficient proof that said member at any time within the continuance of 
membership, shall have sustained bodily injuries, effected through 
external, violent and accidental means within the intent and meaning 
of the by-laws of said association and the conditions hereunto an- 
nexed, and such injuries alone shall have occasioned death within 
ninety days from the happening thereof.” 





* Decision rendered November 11, 1882. 
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Also: “That benefits under this certificate shall not extend to 
hernia, nor to any bodily injury of which there shall be no external 
and visible signs; * * nor to any death or disability which may 
have been caused wholly or in part * * by the taking of poison; 
nor to any case except where the injiry is the proximate and sole 
cause of the disability or death. And no claim shall be made under 
this certificat: when death or injury may have been caused by * * 
suicide (felonious or otherwise, sane or insane), sunstroke, freezing, 
or where death or injury may have happened in consequence of * * 
voluntary exposure to unnecessary danger, hazard, or perilous ad- 
venture. And these benefits shall not be held to extend to disap- 
pearances, nor to any case of death or personal injury unless the 
claimant under this certificate shall establish by direct and positive 
proof that the said death or personal injury was caused by external 
violence and accidental means, and was not the result of design 
either on the part of the member or of any other person.” 

Also: “The member is required to use all due diligence for per- 
sonal safety and protection. * * This certificate shall be wholly 
void as to all accidents occurring in any occupation, profession, or 
employment, or exposure not named, or incident to the occupation 
under which he receives membership.” 


Epwarp W. Fox and James W. Wison, of Easton, Pa., for 
Plaintiff. 


A death such as this was either intentional or accidental. 

There is no pretense upon the part of the association defendant 
that it was the first, and no circumstance in the case would justify 
any such presumption; consequently it cannot be else than the 
second. 

What is an accident? Webster defines it to be: “ An event that 
takes place without one’s foresight or expectation; an event which 
proceeds from an unknown cause, or is an unusual effect of a known 
cause; chance, casualty, contingency.” 

Again accidental is defined to mean “ happening by ehance and not 
in the regular course of things; as an accidental meeting, an acci- 
dental advantage, Xe.” 

North American Life, and Accident Insurance Company vs. Bur- 
roughs, 19 P. F. S., 51. 

Ripley’s Administrator vs. the Railway Passenger Insurance Co., 
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(2 Bigelow’s Life and Accident Cases, 738); Provident Life Insur- 
ance and Investment Company vs. Martin, 32 Md., 108. 

No other conclusion is possible from the circumstances as stated 
here but that the death in this case was the result of an accident. 

The word “taking” in the provision against poison means an 
intentional taking, either with or without intent to destroy life, and 
that this condition was intended to, and does, in fact, exempt the in- 
sured from liability only where the death or disability arises from 
the intentional use of poison; and the claim of the defendant to have 
the condition literally construed, is against the spirit and reason of 
the law, and contrary to the rule recognized in the courts of this State 
for the interpretation of contracts such as the one upon which this 
suit has been brought. 

The certificates are simply general accident policies, and are to be 
considered and construed in the same manner as ordinary contracts 
of insurance, liberally in favor of the insured. The main idea of the 
policy is a partial indemnity against death or injury by accident. 
Such was the understanding of every member of the association when 
he made his application, and received his certificate, and that such 
would be the effect of it the insurer intended that the insured 
should understand. Kent, 2 Com., §§ 554-5 ; Phillips on Insur- 
ance, § 124; May on Insurance, §§ 174-5; Hoffman vs. Adtna Fire 
Insurance Co., 32 N. Y., 405; Westfall vs. Hudson River Fire In- 
surance Co.,2 Duer (N. Y. Superior Court), 490; Polly vs. Royal 
Kx. Assurance Co., 1 Burr, 341; Blackett vs. Royal Ex. Assurance 
Co., 2 Cromp. & Jar., 244; Brown vs. Railway Pass. Assurance Co., 
1 Bigelow L. & A., cases 321; Bliss, Life Insurance, § 385; Barlow 
vs. Scott, 24 N. Y., 40; Yeaton vs. Frey, 5 Cranch, 335; Western In- 
surance Co. vs. Cropper, 8 Casey, 351; Commonwealth Insurance 
Co. vs. Bager, 6 Wright, 285; Insurance Co. vs. O'Malley, et ux, 1 
Norris, 400; Schuylkill Navigation Company vs. Moore, 2 Wharton, 
490; Insurance Company vs. Terry, 15 Wallace, 280; Minick vs. In- 
surance Company, 3 Pittsburgh, 293; American Life Insurance Co. 
vs. Isett’s Administrator, 24 P. F. S8., 176 ; Connecticut Mutual Life 
Insurance Co. vs. Groom, 5 Norris, 92; Pierce vs. Travelers’ In- 
surance Company, 3 Ins. Law Journat, 422; Schneider vs. Provident 
Life Insurance Company, 24 Wisconsin, 25; Equitable Life Assurance 
Co. vs. Paterson, 41 Geo., 338. 

We seek to recover because, as we aver, the poison must have 
been taken intentionally. These cases not only clearly sustain this 
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position, but go farther, and unmistakably declare that, to relieve 
the company, the poison must have been taken intentionally, and 
with the intent to take life. 

Exceptions to liability must not be literally construed so as not 
to include accidental causes of death. Fulton vs. Accidental Insur- 
ance Co., 17 C. B. N. S., 122, 8. C. 34 L. J., 28 (C. B.); Mallory vs. 
Travelers’ Insurance Company, 47 N. Y., 52; Reynolds vs. Accidental 
Insurance Company, 22 L. T. N. 8., 820; Trew vs. Railway Passenger 
Assurance Company, 6 Hurlstone & Norman, 839; Northrup’s Adm’r 
vs.Railway Passenger Assurance Co., 43 N. Y., 4 Hand, 616; Theo- 
bold vs. Ra lway Passenger Assurance Company (36 Eng. Law & 
Equity Rep., 432); Tooley vs. Railway Passenger Assurance Company, 
U.S. C. C., Southern District of Illinois, 2 Ins. Law Journat, 275. 

A literal construction of a particular provision so as to avoid this 
policy, is not, and never has been recognized by the courts. If such 
be the law then there can be but one interpretation put upon the 
contract here in suit, and the exception interposed as a defense 
must be held to apply to a death where the poison was taken inten- 
tionally, and not to one where, as here, it was taken not only with- 
out intent to take life, but without the slightest knowledge of its 
deadly effect. 


Wm. Bro. Sarra, of N. Y., and Wm. S. Pricer, of Philadelphia, for 
Defendant. 


This was not an insurance against accident generally, and without 
qualification. 

On the contrary, the insurance in the present case was confined to 
a certain kind or class of accidents, such as should occur by external 
violence; and injury or death caused by the taking of poison, or by 
self-inflicted injury, were excluded from the insurance altogether, 
ab initio, by express provisions in the certificate of membership to 
that effect. 

It is not within the corporate power of the association defend- 
ant to make such an insurance as the argument for plaintiff is based 
upon. 

The business and object of the association 1s limited by its charter, 
to “the collection and accumulation of a fund, to be held and used 
for the mutual benefit and protection of its members (or their bene- 
ficiaries), who shall have sustained—while members of the associa- 
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tion—bodily injuries, whether fatal or disabling, effected through or 
by external, violent and accidental means, and under such conditions, 
provisions, limitations and exceptions as may be established under 
the rules and by-laws of the association.” 

And the certificate of membership upon which this suit is brought 
shows that the association insured within the scope of its charter, 
and undertook to pay the sum insured only when the member there- 
in mentioned, “shall have sustained bodily injuries effected throagh 
external, violeat and accidental means, within the intent and mean- 
ing of the by-laws of the association and the conditions hereto an- 
nexed, and such injuries alone shall have occasioned death within 
ninety days from the happening thereof.” 

The language of this insurance has received judicial construction 
in two cases, however, in each of which the decision is favorable to 
the association defendant in the present case. Bayless vs. Travelers’ 
Ins. Co., 14 Blatchtord, 148; Hill vs. Hartford Accident Ins. Co., 22 
Hun, 187; Southard vs. Passengers’ Assurance Co., 34 Conn., 574. 

That the insurance was confined to “bodily injuries effected 
through external, violent and accidental means,” is made even more 
apparent, if need be, by the other provision that it shall not ex- 
tend to “any bodily injury of which there shall be no external or 
visible sign.” 

The death of Henry Pollock, as described in the case stated, was 
not caused by “ bodily injuries effected through external, violent and 
accidental means,” within the meaning of the certificate of member- 
ship sued on: 

His death was caused by “the taking of poison,” and that death from 
such cause was not insured against. 

His death was caused by a “ self-inflicted injury,” within the mean- 
ing of said certificate, and therefore not insured against. 

And it occurred in consequence of “voluntary exposure to un- 
necessary danger or hazard, or in a perilous adventure,” within the 
meaning of the certificate. 

The exempting clause is not a condition whose breach relieves | 
from a pre-existing liability. 

The full extent of the insurance was against “bodily injuries ef- 
fected through external, violent and accidental means, * * and in- 
juries alone shall have occasioned death within ninety days from the 
happening thereof.” 

There was no insurance in the present case against injury or death 
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from the taking of poison, whether taken unintentionally, accidental- 
ly or otherwise, and the certificate of membership contains no “ con- 
dition” applicable to such an insurance. The office and meaning of 
the clause of the certificate referred to was to make it so plain by 
the declaration therein contained that no man need misunderstand 
that injury or death from taking of poison was a risk which the asso- 
ciation defendant did not assume or insure against. 

The distinction between an insurance effected subject to condi- 
ticns, a breach of which avoids or forfeits the insurance; and an 
enumeration in the contract of insurance of risks which are not in- 
clude:i in the contract, is believed to be obvious enough when atten- 
tion is called to it. 

tf this distinction is observed, and the terms of the certificate in 
this case are kept in view, it is submitted that the numerous cases 
cited in the argument for the plaintiff, in relation to the construc- 
tion of conditions in policies of insurance—marine, fire and life—a 
breach of which avoids or forfeits the pre-existing liability of the 
company, have no application whatever to the present case. 


E. J. Fox, Esq., for Plaintiff: 
W.S. Price, Esq., for Defendant. 


Luptow, J. 

The facts in this case are not disputed, the deceased came to his 
death by unintentionally drinking a deadly poison. 

It is admitted that this policy ought to be liberally construed, full 
justice should be done to the assured, and of two constructions that 
which is most favorable to him should be adopted. The authorities 
are clear as to these points and require no discussion. The difficul- 
ty in this case arises from the fact that the words “ external, violent 
and accidental means,” are qualified and limited by the proviso, 
which declares that the benefits of the certificate shall not extend 
“to any injury of which there shall be no external or visible sign 
* * nor to any death or disability which may have been caused 
wholly or in part * * by taking of poison.” It is useless to decide 
whether this death was caused by “ external, violent or accidental 
means,” while the proviso remains in the certificate or policy. 

If the death by poison had been intentional, it would either have 
been by reason of “medical treatment,” or by “ suicide (felonious or 
otherwise, sane or insane) 
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The words of the certificate, “by taking of poison,” can have no 
meaning unless intended to reach just such a case as this. The 
company did not mean to insure against a death produced by the un- 
intentional drinking of poison, and not even to a death produced by 
“ external, violent or accidental means,” where there shall exist “no 
external or visible sign.” 

Two adjudged cases nearest in principle to this, Bayless vs. Trav- 
elers’ Ins. Co., 14 Blatchford, 143, and Hill vs. Hartford Accidental 
Ins. Co., 22 Hun., 187, both sustain the view we take ; even the dis- 
senting opinion in the last-cited case sustains the principle applied 
here. 

Judgment for defendant. 





